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''Every case is important'' . . . . . ''No case is more important than any other.''— 

United States District Judge Edward Weinfeld (https://www.nytimes.com/1988/01/18/obituaries/judge-
edward-weinfeld-86-dies-on-us-bench-nearly-4-decades.html) 

“The Opposing Counsel on the Second-Biggest Case of Your Life Will Be the Trial Judge on the 
Biggest Case of Your Life.”—Common Wisdom. 

As Shakespeare observed, it is not uncommon for legal adversaries to "strive mightily, but eat and 
drink as friends." (Shakespeare, The Taming of the Shrew, act I, scene ii.)”  (Gregori v. Bank of 

America (1989) 207 Cal.App.3d 291, 309.) 

Counsel is duty-bound to know the rules of civil procedure. (See Ten Eyck v. Industrial Forklifts Co. 
(1989) 216 Cal.App.3d 540, 545.)  The rules of civil procedure must apply equally to parties represented 
by counsel and those who forgo attorney representation. (McClain v. Kissler (2019) 39 Cal.App.5th 399.) 

By Standing Order of this Court, all parties appearing in this Court are expected to comply with the 
Code of Professionalism adopted by the Santa Clara County Bar Association: 

https://www.sccba.com/code-of-professional-conduct/ 

 
---oooOooo--- 

Revised 23 May 2023 

DATE: Thursday, 25 May 2023 
TIME:  9:00 A.M. 

Please note that for the indefinite future, all hearings will be conducted remotely as the Old 
Courthouse will be closed. This Department prefers that litigants use Zoom for Law and 

Motion and for Case Management Calendars.  Please use the Zoom link below. 
 

 “A person's name is to him or her the sweetest and most important sound in any language.”—Dale Carnegie.  All Courts of 
California celebrate the diversity of the attorneys and the litigants who appear in our Courts. Do not hesitate to correct the Court or Court Staff 
concerning the pronunciation of any name or how anyone prefers to be addressed. As this Court is fond of saying, “with a name like mine, I try 
to be careful how I pronounce the names of others.” Please inform the Court how you, or if your client is with you, you and your client prefer to 
be introduced.  The Court encourages the use of diacritical marks, multiple surnames and the like for the names of attorneys, litigants and in 
court papers. You might also try www.pronouncenames.com but that site mispronounces my name. 
 
 You may use these links for Case Management Conferences and Trial Setting Conferences without Court permission. Informal 
Discovery Conferences and appearances on Ex Parte applications will be set on Order by the Court. 
 

Join Zoom Meeting 
https://scu.zoom.us/j/96144427712?pwd=cW1J

Ymg5dTdsc3NKNFBpSjlEam5xUT09 
Meeting ID: 961 4442 7712 

Password: 017350 

Join by phone: 
+1 (669) 900-6833 

Meeting ID: 961 4442 7712 

One tap mobile 
+16699006833,,961 4442 7712# 

 

APPEARANCES. 

https://www.nytimes.com/1988/01/18/obituaries/judge-edward-weinfeld-86-dies-on-us-bench-nearly-4-decades.html
https://www.nytimes.com/1988/01/18/obituaries/judge-edward-weinfeld-86-dies-on-us-bench-nearly-4-decades.html
https://www.sccba.com/code-of-professional-conduct/
http://www.pronouncenames.com/
https://scu.zoom.us/j/96144427712?pwd=cW1JYmg5dTdsc3NKNFBpSjlEam5xUT09
https://scu.zoom.us/j/96144427712?pwd=cW1JYmg5dTdsc3NKNFBpSjlEam5xUT09


   

Whether appearing in person or on a virtual platform, the usual custom and practices of decorum and attire 
apply.  (See Jensen v. Superior Court (San Diego) (1984) 154 Cal.App.3d 533.).  Counsel should use good 
quality equipment and with sufficient bandwith. Cellphones are very low quality in using a virtual platform.  Please 
use the video function when accessing the Zoom platform. The Court expects to see the faces of the parties 
appearing on a virtual platform as opposed to listening to a disembodied voice.   

For new Rules of Court concerning remote hearings and appearances, please review California Rules of Court, rule 3.672. 

This Court expects all counsel and litigants to comply with the Tentative Rulings Procedures that are outlined in Local Civil Rule 
8(E) and California Rules of Court, rule 3.1308. If the Court has not directed argument, oral argument must be permitted only if a party 
notifies all other parties and the Court at (408) 808-6856 before 4:00 p.m. on the court day before the hearing of the party's intention to 
appear. A party must notify all other parties by telephone or in person. A failure to timely notify this Court and/or the opposing parties may 
result in the tentative ruling being the final order in the matter. 

Please notify this Court immediately if the matter will not be heard on the scheduled date. California Rules of Court, rule 
3.1304(b).  If a party fails to appear at a law and motion hearing without having given notice, this Court may take the matter off calendar, to 
be reset only upon motion, or may rule on the matter. California Rules of Court, rule 3.1304(d).  A party may give notice that he or she 
will not appear at a law and motion hearing and submit the matter without an appearance unless this Court orders otherwise. This Court 
will rule on the motion as if the party had appeared. California Rules of Court, rule 3.1304(c).  Any uncontested matter or matters to which 
stipulations have been reached can be processed through the Clerk in the usual manner. Please include a proposed order. 

All proposed orders and papers should be submitted to this Department’s e-filing queue. Do not send documents to the 
Department email unless directed to do so.  

While the Court will still allow physical appearances, all litigants are encouraged to use the Zoom platform for Law & Motion 
appearances and Case Management Conferences. Use of other virtual platform devices will make it difficult for all parties fully to 
participate in the hearings. Please note the requirement of entering a password (highlighted above.) As for personal appearances, 
protocols concerning social distancing and facial coverings in compliance with the directives of the Public Health Officer will be enforced. 
Currently, facemasks are not required in all courthouses.   If you appear in person and do wear a mask, it will be helpful if you wear a 
disposable paper mask while using the courtroom microphones so that your voice will not be muffled. 

Individuals who wish to access the Courthouse are advised to bring a plastic bag within which to place any personal items that 
are to go through the metal detector located at the doorway to the courthouse. 

Sign-ins will begin at about 8:30 AM. Court staff will assist you when you sign in. If you are using the Zoom virtual platform, it will 
helpful if you “rename” yourself as follows: in the upper right corner of the screen with your name you will see a blue box with three 
horizontal dots. Click on that and then click on the “rename” feature. You may type your name as: Line #/name/party.  If you are a member 
of the public who wishes to view the Zoom session and remain anonymous, you may simply sign in as “Public.” 

CIVILITY. 

In the 48 years that this Judge has been involved with the legal profession, the discussion of the decline in civility in the legal 
profession has always been one of the top topics of continuing education classes. 

This Court is aware of a study being undertaken led by Justice Brian Currey and involving various lawyer groups to redefine rules 
of civility. This Judge has told Justice Currey that the lack of civility is due more to the inability or unwillingness of judicial officers to enforce 
the existing rules. 

The parties are forewarned that this Court may consider the imposition of sanctions against the party or attorney who engages in 
disruptive and discourteous behavior during the pendency of this litigation. 

COURT REPORTERS. 

This session will not be recorded. No electronic recordings, video, still photography or audio capture of this live stream is allowed 
without the expressed, written permission of the Superior Court of California, County of Santa Clara. State and Local Court rules prohibit 
photographing or recording of court proceedings whether in the courtroom or while listening on the Public Access Line or other virtual 
platform, without a Court Order. See Local General Rule 2(A) and 2(B); California Rules of Court, rule 1.150.  

This Court no longer provides for Court Reporters in civil actions except in limited circumstances.  If you wish to arrange for a 
court reporter, please use Local Form #CV-5100.  All reporters are encouraged to work from a remote location. Please inform this Court if 
any reporter wishes to work in the courtroom. This Court will approve all requests to bring a court reporter. Counsel should meet and 
confer on the use of a court reporter so that only one reporter appears and serves as the official reporter for that hearing.  

PROTOCOLS DURING THE HEARINGS. 

 During the calling of any hearing, this Court has found that the Zoom video platform works very well. But whether using Zoom or 
any telephone, it is preferable to use a landline if possible. IT IS ABSOLUTELY NECESSARY FOR ALL INDIVIDUALS TO SPEAK 



   

SLOWLY. Plaintiff should speak first, followed by any other person. All persons should spell their names for the benefit of Court Staff.  
Please do not use any hands-free mode if at all possible.  Headsets or earbuds of good quality will be of great assistance to minimize 
feedback and distortion. 

The Court will prepare the Final Order unless stated otherwise below or at the hearing. Counsel are to comply with California 
Rules of Court, rule 3.1312. 

TROUBLESHOOTING TENTATIVE RULINGS. 

To access a tentative ruling, move your cursor over the line number, hold down the “Control” key and click. If you see last week’s 
tentative rulings, you have checked prior to the posting of the current week’s tentative rulings.  You will need to either “REFRESH” or 
“QUIT” your browser and reopen it.  Another suggestion is to “clean the cache” of your browser. Finally, you may have to switch browsers. 
If you fail to do any of these, your browser may pull up old information from old cookies even after the tentative rulings have been posted.   

This Court's tentative ruling is just that—tentative. Trial courts are not bound by their tentative rulings, which are 
superseded by the final order. (See Faulkinbury v. Boyd & Associates, Inc. (2010) 185 Cal.App.4th 1363, 1374-1375.)  The tentative 
ruling allows a party to focus his or her arguments at a subsequent hearing and to attempt to convince the Court the tentative 
should or should not become the Court's final order.  (Cowan v. Krayzman (2011) 196 Cal.App.4th 907, 917.)  If you wish to 
challenge a tentative ruling, please refer to a specific portion of the tentative ruling to which you disagree. 

 

LINE # CASE # CASE TITLE TENTATIVE RULING 

LINE 1  21CV390050 Holt-Pacific Associates v. Subway Real Estate, 
LLC; Doctors Associates, Inc.; Letap Group, LLC; 
Chirayu Patel 

Plaintiff’s Motion to Strike Defendant Subway Real Estate, 
LLC’s Answer to First Amended Complaint. 

The motion to strike Subway’s answer is DENIED. The motion to 
strike DAI’s answer is DENIED. 

SEE ATTACHED TENTATIVE RULING. 

LINE 2 21CV390050 Holt-Pacific Associates v. Subway Real Estate, 
LLC; Doctors Associates, Inc.; Letap Group, LLC; 
Chirayu Patel 

Motion of Plaintiff to Deem RFA’s to be Admitted. 

The motion to deem the requests for admissions to be admitted 
is MOOT.  Plaintiff is entitled to sanctions in the amount of 
$1,400.00 apiece and two filing fees of $60.00, payable within 20 
days of the filing and service of this order. 

SEE ATTACHED TENTATIVE RULING. 

LINE 3 21CV390050 Holt-Pacific Associates v. Subway Real Estate, 
LLC; Doctors Associates, Inc.; Letap Group, LLC; 
Chirayu Patel 

Plaintiff’s Motion to Strike Defendant Doctor’s Associates, 
Inc.’s Answer to First Amended Complaint. 

 

SEE LINE #1. 

LINE 4 21CV390050 Holt-Pacific Associates v. Subway Real Estate, 
LLC; Doctors Associates, Inc.; Letap Group, LLC; 
Chirayu Patel 

Motion of Plaintiff to Deem RFA’s to be Admitted. 

SEE LINE # 2. 

LINE 5 22CV403402 Jesse R. Sanchez et al. v. City of Gilroy Demurrer of Defendant City of Gilroy to Plaintiff’s Complaint. 

Defendant City’s demurrer to the plaintiffs’ complaint on the 
ground that the pleading does not state facts sufficient to 
constitute a cause of action [Code of Civil Procedure, § 430.10, 

subd. (e)] for wrongful death and survival is SUSTAINED 
with 10 days’ leave to amend. 

SEE ATTACHED TENTATIVE RULING. 



   

LINE # CASE # CASE TITLE TENTATIVE RULING 

LINE 6 19CV357485 Natasha Doubson et al. v. Elena Kozlova et al. Motion of Defendants For Summary Judgment/Summary 
Adjudication. 

Defendants Kozlova, Toren, and Grzeszczak’s motion for 
summary judgment is DENIED. 

Defendants Kozlova and Toren’s motion for summary 
adjudication of the fifth and sixth causes of action [negligence per 
se] of Plaintiff’s SAC is GRANTED. Defendants Kozlova, Toren, 
and Grzeszczak’s motion for summary adjudication is otherwise 
DENIED. 

SEE ATTACHED TENTATIVE RULING. 

LINE 7 21CV392123 Liliana Pérez v. George Chiala Farms Motion of Plaintiff to Compel Defendant to Produce Further 
Responses Without Objections To Request For Production 
Of Documents and Request For Monetary Sanctions Against 
Defendant in the sum of $1,335.00. 

Is this motion MOOT? Was the “Meet & Confer” sufficient?  The 
motion is DENIED WITHOUT PREJUDICE to a showing that the 
responses are not code-compliant. 

NO FORMAL TENTATIVE RULING. 

LINE 8 21CV392123 Liliana Pérez v. George Chiala Farms Motion of Plaintiff to Compel Defendant to Produce Further 
Responses Without Objections to Special Interrogatories 
And Form Interrogatories--Employment Law and Request 
For Monetary Sanctions Against Defendant in the sum of 
$1,335.00. 

Is this motion MOOT? Was the “Meet & Confer” sufficient?  The 
motion is DENIED WITHOUT PREJUDICE to a showing that the 
responses are not code-compliant. 

NO FORMAL TENTATIVE RULING.. 

LINE 9 2015-1-CV-288323 Naren Chagant v. Cricket Communications Motion Of Plaintiff To Declare The First Trial As Tainted Etc.  

OFF CALENDAR per moving party. 

SEE ATTACHED TENTATIVE RULING. 



   

LINE # CASE # CASE TITLE TENTATIVE RULING 

LINE 10 2015-1-CV288323 Naren Chaganti v. Cricket Communications Motion of Plaintiff to Compel Defendants to Provide Further 
Responses to Discovery Requests. 

The motion is DENIED. (Code of Civil Procedure, § 2031.310.) 
A motion to compel further responses must be served within 45 
days after responding party’s service of a verified response, 
otherwise the demanding party waives the right to compel any 
further response to the demand. (Code of Civil Procedure, § 
2031.310(c); Sperber v. Robinson (1994) 26 Cal.App.4th 736, 
745. The 45-day time limit is mandatory and “jurisdictional,” and 
this Court has no authority to grant a late motion. (See Sexton 
v.Superior Court. (Mullikin Medical Center) (1997) 58 
Cal.App.4th 1403, 1410. 

“[A]ny party shall be entitled as a matter of right to complete 
discovery proceedings on or before the 30th day, and to have 
motions concerning discovery heard on or before the 15th day, 
before the date initially set for the trial of the action.”  (Code of 
Civil Procedure, § 2024.020, subd. (a) (italics added.)  Once 
discovery is closed, this Court lacks jurisdiction to hear any 
discovery matter unless a party moves to reopen discovery 
pursuant to Code of Civil Procedure, § 2024.050(a); see 
Pelton-Shepherd Industries, Inc. v. Delta Packaging 
Products, Inc. (2008) 165 Cal.App.4th 1568, 1586.) 

Defendant has made a code-compliany demand for monetary 
sanctions.  This Court believes a reasonable is $1,600.00.  
Plaintiff is ordered to pay that su to defense counsel within 20 
dates of the filing and service of this order. 

NO FORMAL TENTATIVE RULING. 

LINE 11 19CV342978 James Frashier v. Camden Security Services; 
Scott McDowell; Safeway, Inc. 

Motion of Plaintiff to Vacate Judgment. 

Does this Court have jurisdiction to hear this motion since 
Notices of Appeal have been filed? 

NO FORMAL TENTATIVE RULING. 

LINE 12 20CV366277 State Farm Mutual Automobile Insurance 
Company v. Eduardo Cruz Cuevas 

Motion of Plaintiff to Set Aside/Vacate Dismissal and 
Enforce Settlement Agreement. 

No opposition has been filed to this motion. 

The motion of defendant State Farm Mutual Automobile 
Insurance Company to vacate the dismissal and enforce a 
settlement agreement and enter judgment is GRANTED. Plaintiff 
is entitled to a judgment in the sum of $10,375.09. Counsel for 
plaintiff is to prepare an appropriate judgment and submit it to 
this Department via the clerk’s e-filing queue. 

SEE ATTACHED TENTATIVE RULING. 

LINE 13 21CV385730 Ariston Tek, Inc. v. Nextgen Technologies, Inc. Default Judgment Proveup 

Counsel should provide a completed Code of Civil Procedure, § 
585 package. 

NO FORMAL TENTATIVE RULING. 



   

LINE # CASE # CASE TITLE TENTATIVE RULING 

LINE 14 22CV398680 William Healy v. Robert Brower, Sr.; Motion of Defendant Robert Brower, Jr. to Dismiss, etc. 

The motion of defendant to dismiss plaintiff’s complaint is 
DENIED. 

SEE ATTACHED TENTATIVE RULING. 

LINE 15   SEE ATTACHED TENTATIVE RULING. 

LINE 16   SEE ATTACHED TENTATIVE RULING. 

LINE 17   SEE ATTACHED TENTATIVE RULING. 

LINE 18   SEE ATTACHED TENTATIVE RULING. 

LINE 19   SEE ATTACHED TENTATIVE RULING. 

LINE 20   SEE ATTACHED TENTATIVE RULING. 

LINE 21   SEE ATTACHED TENTATIVE RULING. 

LINE 22   SEE ATTACHED TENTATIVE RULING. 

LINE 23   SEE ATTACHED TENTATIVE RULING. 

LINE 24   SEE ATTACHED TENTATIVE RULING. 

LINE 25   SEE ATTACHED TENTATIVE RULING. 

LINE 26   SEE ATTACHED TENTATIVE RULING. 

LINE 27   SEE ATTACHED TENTATIVE RULING. 

LINE 28   SEE ATTACHED TENTATIVE RULING. 

LINE 29   SEE ATTACHED TENTATIVE RULING. 

LINE 30   SEE ATTACHED TENTATIVE RULING. 

 

---oooOooo--- 
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(For Clerk's  Use Only) 

  
CASE NO.:  21CV390050 Holt-Pacific Associates v. Subway Real Estate, LLC, et al. 
DATE: 25 May 2023 TIME: 9:00 AM LINE NUMBERS: 01, 03 
This matter will be heard by the Honorable Judge Socrates Peter Manoukian in Department 20 in the Old Courthouse, 2nd 
Floor, 161 North First Street, San Jose. Any party opposing the tentative ruling must call Department 20 at 408.808.6856 and 
the opposing party no later than 4:00 PM on 24 May 2023. Please specify the issue to be contested when calling the Court 
and Counsel. 

---oooOooo--- 

Order On Plaintiff Holt Pacific Associates’ 
Motion To Strike Defendants Subway Real Estate, LLC and Doctor’s Associates, Inc.’s 

Answers To The First Amended Complaint. 

I.   Statement of Facts. 

Plaintiff Holt-Pacific Associates (“Plaintiff”) brings this action against entities Subway Real Estate, LLC 
(“Subway”), Doctor’s Associates, Inc. (“DAI”), and Letap Group, Inc., as well as against individual Chirayu Patel. 

On or around 31 May 2011, Plaintiff and Subway entered into a written lease agreement for a San Jose 
location. (See First Amended Complaint (“FAC”), ¶ 13.) The lease was eventually extended and commenced on 1 
July 2016 and expired on 30 June 2021. (FAC,  ¶  14.)  

Plaintiff is informed and believes that Subway delegated its obligations under the lease agreement to DAI, 
who agreed in writing to assume such obligations. (FAC, ¶ 16.) Plaintiff is further informed and believes that DAI 
then delegated its performance of the lease obligations to Patel, who also agreed in writing to assume the 
obligations. (FAC, ¶ 17.) 

On 5 April 2022,1 Plaintiff filed its FAC alleging four causes of action for: 1) breach of written lease; 2) 
breach of the implied covenant of good faith and fair dealing; 3) unjust enrichment and restitution; and 4) quiet title.  

On 10 May 2022, defendants Subway and DAI (collectively, “Defendants”) each filed their answer to the 
FAC through their counsel, William D. Rauch, Jr. (“Mr. Rauch”). 

On 24 May 2022, Mr. Rauch filed a motion to be relieved as counsel for Subway and DAI. This Court 
granted Mr. Rauch’s motion on 23 August 2022. 

On 27 February 2023, Subway and DAI filed a notice of substitution of attorney.  

On 28 February 2023, Plaintiff filed motions to strike Subway and DAI’s answers to the FAC.  

 

1 This department intends to comply with the time requirements of the Trial Court Delay Reduction Act (Government Code, §§ 
68600-68620). The California Rules of Court state that the goal of each trial court should be to manage limited and unlimited 
cases from filing so that 100 percent are disposed of within 24 months. (Ca. St. Civil Rules of Court, Rule 3.714(b)(1)(c) and 
(b)(2)(c). 



 

 

II.   Legal Standard. 

A court may strike out any irrelevant, false, or improper matter asserted in a pleading or strike out all or 
part of any pleading not drawn or filed in conformity with the laws of this state, a court rule, or an order of the court. 
(Code of Civil Procedure, § 436, subd. (a).) The grounds for a motion to strike must appear on the face of the 
challenged pleading or any matter of which the court is required to take judicial notice. (Code of Civil Procedure, 
§ 437, subd. (a).)  In ruling on a motion to strike, a court reads the complaint as a whole, all parts in their context, 
and assumes the truth of all well-pleaded allegations. (Clauson v. Superior Ct. (1998) 67 Cal.App.4th 1253, 
1255.)  

 

III. Plaintiff’s Motion to Strike Defendants Subway and DAI’s Answers to the First Amended 
Complaint. 

Plaintiff presents the same arguments in its motions to strike Subway and DAI’s answers.  

Accordingly, the Court will address both arguments at once.  

A. Failure to Retain Counsel. 

Plaintiff argues a “court has discretion to strike an answer pursuant to Code of Civil Procedure section 
436 where a corporation (or other entity that is prohibited from appearing in court without counsel) fails to retain 
counsel[.]” (See Plaintiff’s Motion to Strike Subway’s Answer (“MTS Subway”), p. 3:26-4:2; see also MTS DAI, p. 
4:5-8 [stating same].) 

“The rule is clear in this state that, with the sole exception of small claims court, a corporation cannot act 
in propria persona in a California state court.” (Ferruzzo v. Superior Court (1980) 104 Cal.App.3d 501, 503; see 
also Paradise v. Nowlin (1948) 86 Cal.App.2d 897, 898 [“A corporation is not a natural person. . . . as such it can 
neither practice law nor appear or act in person.  . . . [I]n matters in court it can act only through licensed 
attorneys”].) Accordingly, a pleading filed by a corporation without legal representation is subject to a motion to 
strike pursuant to Code of Civil Procedure section 436. (See CLD Construction, Inc. v. City of San Ramon 
(2004) 120 Cal.App.4th 1141, 1146 (CLD Construction).) 

As Subway and DAI contend in opposition, the parties’ new counsel substituted into this case on 27 
February 2023 and they are no longer unrepresented. (Subway’s Opposition, p. 2:2-3; DAI’s Opposition, p. 2:2-4.) 
Additionally, Plaintiff concedes Subway and DAI’s answers to the FAC were filed by former counsel, Mr. Rauch, on 
10 May 2022 and thus, the pleading was not filed by the entities without legal representation. (See MTS Subway, 
p. 2:9-11; MTS DAI, p. 2:11-14) 

Plaintiff next argues that a Court has the discretion to strike a pleading if an entity “fails to retain counsel, 
even if such pleading was originally filed in conformity with the law.” (MTS Subway, p. 4:1-4.) Plaintiff cites to CLD 
Construction, supra, 120 Cal.App.4th 1141 and Lovato v. Santa Fe Internat. Corp. (1984) 151 Cal.App.3d 549 
(Lovato) in support of this argument.  

In CLD Construction, the corporation’s complaint was signed by the company’s president but not signed 
by an attorney, “nor did it otherwise indicate that CLD was represented by counsel” and thus, the corporation’s 
complaint was “incurably defective” and subject to a motion to strike. (CLD Construction, Inc. v. City of San 
Ramon (2004) 120 Cal.App.4th 1141, 1146.)  

In Lovato, the corporation was initially represented by an attorney whose license to practice law was 
suspended. (Lovato, supra, 151 Cal.App.3d at p. 552.) The corporation fired the attorney and hired new counsel, 
but a substitution was never accomplished. (Ibid.) The suspended attorney continued to represent the corporation 
and Plaintiff, unaware of the suspension, continued to serve discovery motions on said attorney. (Ibid.) Since the 
attorney did not respond to the requests, the trial court ordered the corporation’s answer stricken and entered 
default against it. (Ibid.) The Court of Appeal reversed this decision and held the corporation did not have 
constructive notice of the discovery request. (Ibid.) 

Thus, CLD Construction and Lovato are inapposite as neither case addresses Plaintiff’s argument that 
an answer may be stricken even if it was originally filed in conformity with the law.  



 

 

Accordingly, the Court declines to strike the Defendants’ answers on this basis.  

B. Failure to Comply with California Rules of Court and Santa Clara County Local Rules. 

Plaintiff additionally argues Defendants’ answers should be stricken pursuant to Santa Clara County 
Local Rule 11 for failing to comply with Local Rule 1F(4) and California Rules of Court, Rule 3.725(a).2 (MTS 
Subway, p. 5:6-16; MTS DAI, p. 5:11-20.) Defendants do not address this argument in opposition.  

Pursuant to Local Rule 11, “[i]f any counsel, a party represented by counsel, or a party unrepresented by 
counsel, fails to comply with any of the requirements of these rules, the Court, on motion of a party or on its own 
motion, may strike out all or any part of any pleading of that party” or may dismiss the action, enter judgment of 
default against that party, impose lesser penalties, or alternatively, impose a monetary sanction.  

California Rules of Court 3.725, subdivision (a) provides that “[n]o later than 15 calendar days before the 
date set for the case management conference or review, each party must file a case management statement and 
serve it on all other parties in the case.” Additionally, Local Rule 1F(4) states “[a]ttendance at all CMC’s is 
mandatory unless otherwise excused by the Court.”  

The Court’s review of the file indicates that neither Subway nor DAI filed a case management statement, 
a violation of Rules of Court 3.725, subd. (a). Further, Defendants failed to appear at the mandatory CMC on 14 
February 2023, a violation of Local Rule 1F(4). (See Court’s Minute Order, 14 February 2023, [“No appearances 
for Defendants-Subway Real Estate & Doctor’s Associates . . . Per counsel, Mr. Rauch substituted out but no new 
counsel came in”]; see also Scott v. JPMorgan Chase Bank, N.A. (2013) 214 Cal.App.4th 743, 752 [“the court 
may take judicial notice on its own volition”].) However, the entity defendants were unrepresented at the time of the 
CMC, and thus, could not have filed a CMC statement or appeared at the CMC. 

The Court declines to strike Subway and DAI’s answers. (See Fox v. Ethicon Endo-Surgery, Inc. (2005) 
35 Cal.4th 797, 806 [courts have a policy favoring disposition of cases on the merits rather than on procedural 
grounds]; see also Fasuyi v. Permatex, Inc. (2008) 167 Cal.App.4th 681, 696 [policy of the law is to have every 
litigated case tried upon its merits].) In light of the recent substitution of counsel by Defendants, and in furtherance 
of judicial economy, the Court declines to impose any further sanctions or penalties. 

 

III. Tentative Ruling. 

 The tentative was duly posted. 

 

IV.  Case Management. 

 A trial setting conference is scheduled for 03 October 2023 at 11:00 AM in this Department. 

 

V. Conclusion and Order. 

The motion to strike Subway’s answer is DENIED. The motion to strike DAI’s answer is DENIED.  

 
 

___________________________ 
DATED: 

______________________________________________ 
HON. SOCRATES PETER MANOUKIAN 

Judge of the Superior Court 
County of Santa Clara 

 

 
2 “California Rules of Court, Titles 1, 2, and 3 . . . are incorporated into these [local] rules.” (Santa Clara County Local Rules, 
Rule 1A(3).) 



 

 

---oooOooo--- 
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(For Clerk’s  Use Only) 

 

CASE NO.:  21CV390050 Holt-Pacific Associates v. Subway Real Estate, LLC, et al. 
DATE: 25 May 2023 TIME: 9:00 AM LINE NUMBERS: 02, 04 
This matter will be heard by the Honorable Judge Socrates Peter Manoukian in Department 20 in the Old Courthouse, 2nd 
Floor, 161 North First Street, San Jose. Any party opposing the tentative ruling must call Department 20 at 408.808.6856 and 
the opposing party no later than 4:00 PM on 24 May 2023. Please specify the issue to be contested when calling the Court 
and Counsel. 

---oooOooo--- 

Order on Motion of Plaintiff to 
Deem Requests For Admissions to be Admitted. 

 Plaintiff seeks an order deeming requests for admissions to be admitted.   

 A party may move to have requests deemed admitted if the party serves no response or a late response. 
Code of Civil Procedure, § 2033.280(b). There is no deadline to file a motion to deem requests for admissions 
admitted, aside from before the discovery cut-off date. (Code of Civil Procedure, §§ 2024.020, 2033.280(b).) The 
motion to deem things admitted can be avoided, except for the sanctions, by serving code-compliant responses 
prior to the hearing. (Code of Civil Procedure, § 2033.280(c).) 

 Defendants served verified responses.  Substantial compliance with Code of Civil Procedure, §  
2033.280 moots a motion to deem requests for admissions admitted. (Code of Civil Procedure, § 2033.280(c) 
(emphasis added); St. Mary v. Superior Court (Schellenberg) (2014) 223 223 Cal.App.4th 762, 778.) 

 Providing responses to some discovery after a motion to compel has been served does not divest a trial 
court of its authority under the Civil Discovery Act to hear the motion where the untimely responses are still not 
code-compliant. (See Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare Consultants (2007) 148 
Cal.App.4th 390, 405-407.) 

 The issue of whether the responses are code-compliant is not before this Court. 

 Plaintiff is entitled to monetary sanctions but the sums being sought are excessive.  While the Court is 
authorized to award sanctions, only reasonable expenses are recoverable. (Cornerstone Realty Advisors, LLC 
v. Summit Healthcare REIT, Inc. (2020) 56 Cal.App.5th 771, 790.) 

/// 

 

/// 
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The motion to deem the requests for admissions to be admitted is MOOT.  Plaintiff is entitled to sanctions 
in the amount of $1,400.00 apiece and two filing fees of $60.00, payable within 20 days of the filing and service of 
this order. 

 

____________________________________ 
DATED: 

_________________________________________________________ 
HON. SOCRATES PETER MANOUKIAN 

Judge of the Superior Court 
County of Santa Clara 

 
---oooOooo--- 
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CASE NO.:  22CV403402 Jesse R. Sanchez, et al. v. The City of Gilroy, et al. 
DATE: 11 May 2023 TIME: 9:00 am LINE NUMBER: 1 
This matter will be heard by the Honorable Judge Socrates Peter Manoukian in Department 20 in the Old Courthouse, 2nd 
Floor, 161 North First Street, San Jose. Any party opposing the tentative ruling must call Department 20 at 408.808.6856 and 
the opposing party no later than 4:00 PM on 24 May 2023. Please specify the issue to be contested when calling the Court 
and Counsel. 

---oooOooo--- 

Order On Defendant City Of Gilroy’s 
Demurrer To Plaintiffs’ Complaint. 

I.   Statement of Facts. 

On 29 October 2021, Jesse Sanchez, Jr. (“Decedent”) was shot at defendant Rebecca Armendariz’s 
(“Councilwoman Armendariz”) home located at the 400 block of Las Animas Avenue in Gilroy (“Subject Premises”) 
during a Halloween party organized, advertised, promoted, and hosted by defendants Councilwoman Armendariz 
and her son, defendant Domingo Armendariz (“Domingo”)3. (Complaint, ¶¶3, 13, 15, and 16.) The Subject 
Premises are owned by defendant Councilwoman Armendariz’s mother, defendant Augustina Armendariz 
(erroneously sued as Sally Armendariz; hereafter, “Augustina”). (Complaint, ¶14.) 

Defendant Councilwoman Armendariz used city resources to help prepare for and host the subject party. 
(Complaint, ¶16.) 

Underage teenagers consumed alcohol and smoked cannabis at the Subject Premises during the party. 
(Id.) At approximately 12:55 AM, at least one individual at the party used a gun to shoot several attendees. (Id.) 
Decedent was shot in the neck rendering him quadriplegic. (Id.) Decedent remained in a quadriplegic state for 
approximately seven months before dying on 27 May 2022. (Id.) 

At the time of the subject incident, defendant City of Gilroy (“City”) was defendant Councilwoman 
Armendariz’s employer. (Complaint, ¶17.) Plaintiffs assert defendant City is liable under the doctrine of respondeat 
superior. (Id.) 

On 23 August 20224, Decedent’s parents, plaintiffs Jesse R. Sanchez and Mirna Leonides Sanchez, and 
the Decedent’s Estate filed a complaint against defendants City, County of Santa Clara (“County”), Councilwoman 
Armendariz, Augustina, and Domingo asserting causes of action for: (1) wrongful death and (2) survival. 

 
3 “For the sake of clarity, we refer to the [parties] by their first names. We mean no disrespect in doing so.” (In re Marriage of 
Leonard (2004) 119 Cal.App.4th 546, 551, fn. 2.) 

4 This Department intends to comply with the time requirements of the Trial Court Delay Reduction Act (Government Code, 
§§ 68600–68620). The California Rules of Court state that the goal of each trial court should be to manage limited and 
unlimited civil cases from filing so that 100 percent are disposed of within 24 months. (Ca. St. Civil Rules of Court, Rule 
3.714(b)(1)(C) and (b)(2)(C).) 
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On 6 February 2023, defendant Domingo filed an answer to the plaintiffs’ complaint. 

On 14 February 2023, defendant Councilwoman Armendariz filed an answer to the plaintiffs’ complaint.5 

On 14 February 2023, defendant County filed a demurrer to the plaintiffs’ complaint.6 

On 28 February 2023, defendant Augustina filed an answer to the plaintiffs’ complaint. 

On 7 March 2023, defendant City filed the motion now before the court, a demurrer to the plaintiffs’ 
complaint. 

 

II.   Analysis. 

A. Defendant City’s demurrer to the plaintiffs’ complaint is SUSTAINED. 

“Wrongful death is a statutorily created cause of action for pecuniary loss brought by heirs against a 
person who causes the death of another by a wrongful act or neglect. It is original in nature and does not represent 
a right of action that the deceased would have had if the deceased had survived the injury. [Citations.] It is a cause 
of action for the heir who recovers for the pecuniary loss suffered on account of the death of the relative. [Citation.] 
In any action for wrongful death resulting from negligence, the complaint must contain allegations as to all the 
elements of actionable negligence. [Citation.] Negligence involves the violation of a legal duty imposed by statute, 
contract or otherwise, by the defendant to the person injured, e.g., the deceased in a wrongful death action.” 
(Jacoves v. United Merchandising Corp. (1992) 9 Cal.App.4th 88, 105.) 

“Under the common law … ‘all causes of action for personal torts abated on the death of either the injured 
party or the tortfeasor.’ [Citation omitted.] This was the law in California until 1949, when our Legislature enacted 
this state’s first statute allowing for the survival of personal tort actions.” (County of Los Angeles v. Superior 
Court (1999) 21 Cal.4th 292, 295.) Since Decedent died, “his or her injury cause of action ‘survives’ to the estate 
and may be prosecuted by a duly appointed executor or administrator for the estate. (If there is no executor or 
administrator, the action may be prosecuted directly by the victim’s ‘successor in interest’—i.e., the beneficiary of 
the victim’s estate or other person who succeeds to the cause of action.” (See Code of Civil Procedure, § 377.11 
and §377.30; see also Parsons v Tickner (1995) 31 Cal.App.4th 1513, 1521 – 1524.) 

In demurring to the plaintiffs’ complaint, defendant City acknowledges plaintiffs’ allegation that defendant 
City is liable, under the doctrine of respondeat superior, as defendant Councilwoman Armendariz’s employer. 
“Under the doctrine of respondeat superior, an employer is vicariously liable for his employee's torts committed 
within the scope of the employment.” (Perez v. Van Groningen & Sons (1986) 41 Cal.3d 962, 967; see also 
CACI, No. 3700.) 

Defendant City further acknowledges the doctrine of respondeat superior applies to public entities 
pursuant to Government Code, § 815.2, subdivision (a), which states: “A public entity is liable for injury 
proximately caused by an act or omission of an employee of the public entity within the scope of his employment if 
the act or omission would, apart from this section, have given rise to a cause of action against that employee or his 
personal representative.” 

Defendant City argues, initially, that plaintiffs have not alleged sufficient facts to establish that defendant 
Councilwoman Armendariz was acting within the scope of her employment. “Ordinarily, the determination whether 
an employee has acted within the scope of employment presents a question of fact; it becomes a question of law, 
however, when ‘the facts are undisputed and no conflicting inferences are possible.’ [Citation.]” (Mary M. v. City of 
Los Angeles (1991) 54 Cal.3d 202, 213.) 

Some courts employ a two-prong test to determine whether an employee's conduct was 
within the scope of his employment for purposes of respondeat superior liability, asking whether “ 
‘1) the act performed was either required or “incident to his duties” [citation], or 2) the employee's 

 
5 In her answer, defendant Councilwoman Armendariz spells her first name as “Rebeca.” 

6 A Stipulation and Order for Dismissal of defendant County filed 20 April 2023 remains pending. 



 

 

misconduct could be reasonably foreseen by the employer in any event [citation].’ [Citation.]” 
(Alma W., supra, 123 Cal.App.3d at p. 139.) If the employee's actions fall within either prong, the 
employer is liable for the injury. (Ibid.) “ ‘ “[F]oreseeability” in this context must be distinguished 
from “foreseeability” as a test for negligence. In the latter sense “foreseeable” means a level of 
probability which would lead a prudent person to take effective precautions whereas 
“foreseeability” as a test for respondeat superior merely means that in the context of the 
particular enterprise an employee's conduct is not so unusual or startling that it would seem 
unfair to include the loss resulting from it among the other costs of the employer's business. 
[Citations.]’ ” (Bailey, supra, 48 Cal.App.4th at p. 1559.) Thus, for respondeat superior liability to 
attach there must be “a nexus between the employee's tort and the employment to ensure that 
liability is properly placed upon the employer.” (Id. at p. 1560.) 

(Halliburton Energy Services, Inc. v. Department of Transportation (2013) 220 Cal.App.4th 87, 94-95; see 
also CACI, No. 3720.) 

The only relevant allegation in plaintiffs’ complaint is that defendant Councilwoman Armendariz “used city 
resources to help prepare for and host the subject party.” (Complaint, ¶16.)7  

Even if the court accepts this allegation to be true, the court finds this allegation insufficient, as a matter of 
law, to establish that defendant Councilwoman Armendariz was acting in the scope of her employment. There are 
no facts alleged that defendant Councilwoman Armendariz’s organization, advertisement, promotion, and hosting 
of the Halloween party at her home was either required or incident to her duties as a City employee. The court 
cannot reasonably infer that the alleged use of City resources was required or incident to her duties as a City 
employee.  

Similarly, the court cannot reasonably infer from defendant Councilwoman Armendariz’s alleged use of 
City resources that defendant Councilwoman Armendariz’s misuse of those resources was reasonably 
foreseeable. 

In opposition, plaintiffs argue they properly alleged compliance with the governmental claims presentation 
requirement. The court finds this argument odd since it does not appear defendant City raised the issue of 
adequate claim presentation. Plaintiffs then go on to argue, summarily, that there are allegations defendant 
Councilwoman Aremndariz “was in the time, purpose, and scope of her employment with the City of Gilroy,” citing 
paragraphs 13 to 17 of the complaint. The court has carefully reviewed the cited allegations and, for the reasons 
discussed above, find plaintiffs have not stated facts sufficient to establish that defendant Councilwoman 
Armendariz was acting in the scope of her employment. 

Accordingly, defendant City’s demurrer to the plaintiffs’ complaint on the ground that the pleading does 
not state facts sufficient to constitute a cause of action [Code of Civil Procedure, §430.10, subd. (e)] for wrongful 
death and survival is SUSTAINED with 10 days’ leave to amend. 

 

/// 

 

/// 

 

/// 

 

/// 

 
7 The requests for judicial notice filed in support of and in opposition to the demurrer are DENIED as the court does not find 
the requests to be necessary. (See Duarte v. Pacific Specialty Insurance Company (2017) 13 Cal.App.5th 45, 51, fn. 6—
denying request where judicial notice is not necessary, helpful or relevant.) 



 

 

III. Order. 

Defendant City’s demurrer to the plaintiffs’ complaint on the ground that the pleading does not state facts 
sufficient to constitute a cause of action [Code of Civil Procedure, § 430.10, subd. (e)] for wrongful death and 
survival is SUSTAINED with 10 days’ leave to amend. 

 

 

___________________________ 
DATED: 

______________________________________________ 
HON. SOCRATES PETER MANOUKIAN 

Judge of the Superior Court 
County of Santa Clara 

 
---oooOooo--- 
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CASE NO.:  19CV357485 Natasha Doubson v. Elena Kozlova, et al. 
DATE: 25 May 2023 TIME: 9:00 am LINE NUMBER: 06 
This matter will be heard by the Honorable Judge Socrates Peter Manoukian in Department 20 in the Old Courthouse, 2nd 
Floor, 161 North First Street, San Jose. Any party opposing the tentative ruling must call Department 20 at 408.808.6856 and 
the opposing party no later than 4:00 PM on 24 May 2023. Please specify the issue to be contested when calling the Court 
and Counsel. 

---oooOooo--- 

Order On Defendants Elena Kozlova, Rosalie Toren And Chris Grzeszczak’s 
Motion For Summary Judgment Or, In The Alternative, 

Summary Adjudication. 

I.   Statement of Facts. 

Defendant Rosalie Toren (“Toren”), a licensed psychologist, founded defendant Toren Psychological 
Services, Inc. (“TPS”) in 2011. (Second Amended Complaint (“SAC”), ¶¶2 – 3.) Defendant Toren hired defendant 
Natasha Kozlova (“Kozlova”) in the summer of 2011. (SAC, ¶10.)  

Defendant Kozlova registered with the California Board of Psychology (“BOP”) as a psychological 
assistant which allowed her, in preparation for licensure, to perform limited psychological functions, i.e., work under 
the supervision of a licensed psychologist or psychiatrist. (Id.) To hire defendant Kozlova, defendant Toren 
submitted to the BOP an application to employ a psychological assistant. (SAC, ¶11.) The application enumerated 
various restrictions (“Restrictions”) imposed by law and the BOP which defendants Toren and Kozlova 
acknowledged with their initials. (Id.) 

During defendant Kozlova’s employment at defendant TPS, defendant Toren treated defendant Kozlova 
as if defendant Kozlova were an independent practitioner, not an assistant to a psychologist. (SAC, ¶13.) 
Defendant Toren allowed defendant Kozlova to have her own clients and to treat them without defendant Toren’s 
direction or supervision. (Id.) Defendant Toren had no access to defendant Kozlova’s calendar and the records of 
defendant Kozlova’s clients. (Id.)  

Defendant Toren allowed defendant Kozlova to bill and collect money from her clients directly. (Id.) 
Defendant Toren allowed defendant Kozlova to conduct group sessions outside of defendant TPS’s office. (Id.) 
Defendant Toren never attended any of those group sessions. (Id.) Defendant Toren did not keep supervision 
records that would show that she monitored defendant Kozlova’s performance and professional development. (Id.) 
Defendant Kozlova maintained her own website where she held herself out as if she had her own business as an 
independent practitioner and advertised her services for a fee. (Id.) Defendant Kozlova held herself out as if she 
had her own business as an independent practitioner by advertising her services. (Id.) 
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In November 2012, plaintiff Natasha Doubson (“Plaintiff”) saw defendant Kozlova’s advertisement at 
www.therapists.psychologytoday.com. (SAC, ¶14.) From November 2012 through May 2016 (“Treatment Period”), 
Plaintiff attended individual psychotherapeutic sessions conducted by defendant Kozlova on a weekly or bi-weekly 
basis at the office of defendant TPS. (SAC, ¶15.) In addition to individual sessions, Plaintiff also attended group 
sessions outside of defendant TPS’s office led jointly by defendant Kozlova and defendant Chris Grzeszczak 
(“Grzeszczak”), defendant Kozlova’s husband and, on occasion, by defendant Grzeszczak alone. (SAC, ¶¶5 and 
16.) Defendant Grzeszczak never had a license of any kind to practice psychology. (SAC, ¶17.) Defendant Toren 
knew defendant Kozlova conducted group sessions outside of the TPS office, but did not know defendant 
Grzeszczak was co-leading or leading those sessions. (SAC, ¶18.) 

Defendant Toren did not supervise defendant Kozlova’s treatment of Plaintiff, did not ensure defendant 
Kozlova would maintain records of Plaintiff’s treatment, did not monitor Plaintiff’s welfare, and had no plan to 
protect Plaintiff in the event of crisis or emergency. (SAC, ¶¶19 – 22.) 

For the psychotherapeutic services provided to Plaintiff during the Treatment Period, defendants TPS, 
Toren, Kozlova, and Grzeszczak collectively received $5,888 from Plaintiff and Plaintiff’s health insurer. (SAC, 
¶23.) 

In June and July 2016, in email exchanges, Plaintiff repeatedly asked defendant Kozlova to provide her all 
medical records which defendant Kozlova promised to do. (SAC, ¶¶26 – 27.) In her last email of 18 July 2016, 
Plaintiff accused defendant Kozlova of professional incompetence, poor education, and other things. (SAC, ¶28.)  

Plaintiff informed defendant Kozlova that she had filed complaints against her and defendant Toren with 
the BOP. (Id.) Defendant Kozlova responded stating, “our relationship is over.” (Id.) Since then, Plaintiff has not 
communicated with defendant Kozlova. (Id.) Defendant Kozlova did not provide Plaintiff’s medical records as 
promised. (SAC, ¶29.) Defendant Kozlova did not produce Plaintiff’s medical records until 22 June 2020 in 
response to Plaintiff’s discovery propounded in this action. (SAC, ¶33.) 

In July 2016, the BOP reviewed Plaintiff’s complaints against defendants Kozlova and Toren and referred 
the matters to the Department of Consumer Affairs (“DCA”). (SAC, ¶34.) In May 2017, while the DCA investigation 
was pending, defendant Kozlova obtained a license in psychology. (SAC, ¶36.)  

In March 2019, the Office of the Attorney General of California (“AG”) commenced formal proceedings to 
revoke defendants Toren and Kozlova’s licenses. (SAC, ¶38.) In August 2019, the AG and defendant Kozlova 
reached a settlement whereby and among other things, defendant Kozlova’s license was revoked but the 
revocation stayed subject to numerous requirements and conditions. (SAC, ¶40.) In January 2020, the AG and 
defendant Toren reached a settlement whereby and among other things, defendant Toren agreed to surrender her 
license. (SAC, ¶42.) 

On 25 October 20198, Plaintiff commenced the instant action by filing a complaint against defendants 
Kozlova, Toren, Grzeszczak, and TPS asserting causes of action for: 

(1) Rescission of Contract 

(2) Breach of Contract 

(3) Fraud 

(4) Unjust Enrichment 

(5) Unjust Enrichment 

 
8 This Department intends to comply with the time requirements of the Trial Court Delay Reduction Act (Government Code, §§ 
68600–68620).  The California Rules of Court state that the goal of each trial court should be to manage limited and unlimited 
civil cases from filing so that 100 percent are disposed of within 24 months. (Ca. St. Civil Rules of Court, Rule 3.714(b)(1)(C) 
and (b)(2)(C). 
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On 16 December 2019, defendants Kozlova and Grzeszczak filed a demurrer to Plaintiff’s complaint, 
prompting Plaintiff to file a first amended complaint (“FAC”) on 6 January 2020 which added Sofia University, SPC, 
as a defendant. The FAC asserted causes of action for: 

(1) Restitution 

(2) Restitution 

(3) Breach of Contract 

(4) Fraud 

(5) Negligence Per Se 

(6) Negligence Per Se 

(7) Civil Conspiracy 

(8) Negligence Per Se 

(9) Negligence 

(10) Civil Conspiracy 

On 9 March 2020, defendants Kozlova, Toren, and Grzeszczak filed a demurrer to Plaintiff’s FAC. 

On 11 March 2020, defendant Sofia University, SPC filed a demurrer to Plaintiff’s FAC. 

On 14 May 2020, the court clerk entered default against defendant TPS. 

On 30 June 2020, Plaintiff dismissed the eighth, ninth, and tenth causes of action against defendant Sofia 
University, SPC without prejudice. 

On 10 July 2020, the court (Hon. Barrett) overruled defendants Kozlova, Toren, and Grzeszczak’s 
demurrer to Plaintiff’s FAC and ordered off calendar defendant Sofia University, SPC’s demurrer in light of the 
Plaintiff’s 30 June 2020 dismissal. 

On 27 July 2020, defendants Kozlova, Toren, and Grzeszczak each separately filed answers to Plaintiff’s 
FAC. On 21 August 2020, defendants Kozlova and Torren filed amended answers. On 31 August 2020, defendant 
Grzeszczak filed an amended answer to Plaintiff’s FAC. 

On 8 December 2020, defendants Kozlova and Grzeszczak filed a motion for judgment on the pleadings 
as to the second cause of action. 

On 8 January 2021, defendants Kozlova and Toren filed a motion for summary judgment/ adjudication. 

On 25 March 2021, the court (Hon. Kirwan) denied defendants Kozlova and Grzeszczak’s motion for 
judgment on the pleadings as to the second cause of action. 

On 26 March 2021, Plaintiff filed a motion for leave to amend her FAC. On 17 June 2021, the court (Hon. 
Kirwan) denied Plaintiff’s motion for leave to amend without prejudice. 

On 22 June 2021, Plaintiff filed another motion for leave to amend. On 7 July 2021, the court (Hon. 
Huber) granted Plaintiff’s motion for leave to amend. 

On 19 July 2021, Plaintiff filed her SAC which is the operative pleading. The SAC now asserts the 
following causes of action: 

(1) Restitution 

(2) Restitution 

(3) Breach of Contract 

(4) Fraud 

(5) Negligence Per Se 



 

 

(6) Negligence Per Se 

(7) Civil Conspiracy 

(8) Intentional Concealment 

(9) Consumer Legal Remedies Act 

(10) Dependent Adult Abuse 

On 29 July 2021, the court (Hon. Kirwan) issued an order which, among other things, denied defendants 
Kozlova and Toren’s motion for summary judgment of the FAC as moot, on the basis that the SAC superseded the 
FAC. 

On 18 August 2021, defendant Grzeszczak filed a demurrer to Plaintiff’s SAC. Also on 18 August 2021, 
defendants Kozlova and Toren separately filed a demurrer to Plaintiff’s SAC. On 17 November 2021, the court 
(Hon. Kirwan) overruled defendants Kozlova, Toren, and Grzeszczak’s demurrers to Plaintiff’s SAC. 

On 6 December 2021, defendants Kozlova, Toren, and Grzeszczak each filed answers to Plaintiff’s SAC. 

On 20 January 2023, defendants Kozlova, Toren, and Grzeszczak filed the motion now before the court, a 
motion for summary judgment/ adjudication of Plaintiff’s SAC. 

 

II.   Analysis. 

B. Defendants Kozlova and Toren’s motion for summary adjudication of the first cause of action 
[restitution] is DENIED. 

Plaintiff’s first cause of action, entitled “Restitution,” is directed against defendants Kozlova, Toren, and 
TPS.9 Defendants Kozlova and Toren now seek summary adjudication of this first cause of action on the ground 
that it is barred by a three-year statute of limitations for actions based upon fraud.10 “In assessing whether plaintiff's 
claims against defendant are time-barred, two basic questions drive our analysis: (a) What statutes of limitations 
govern the plaintiff's claims? (b) When did the plaintiff's causes of action accrue?” (E-Fab, Inc. v. Accountants, Inc. 
Services (2007) 153 Cal.App.4th 1308, 1316.) 

1. What statute of limitations governs? 

To determine the statute of limitations which applies to a cause of action it is necessary to 
identify the nature of the cause of action, i.e., the "gravamen" of the cause of action. (Leeper v. 
Beltrami (1959) 53 Cal.2d 195, 214 [1 Cal.Rptr. 12, 347 P.2d 12, 77 A.L.R.2d 803]; San Filippo 
v. Griffiths (1975) 51 Cal.App.3d 640, 645 [124 Cal.Rptr. 399].) "[T]he nature of the right sued 
upon and not the form of action nor the relief demanded determines the applicability of the 
statute of limitations under our code." (Maguire v. Hibernia S.& L. Soc. (1944) 23 Cal.2d 719, 
733 [146 P.2d 673, 151 A.L.R. 1062].) 

(Hensler v. City of Glendale (1994) 8 Cal.4th 1, 22-23.) 

In Melchior v. New Line Productions, Inc. (2003) 106 Cal.App.4th 779, 793, the court wrote, “[T]here is no 
cause of action in California for unjust enrichment. “The phrase ‘Unjust Enrichment’ does not describe a theory of 
recovery, but an effect: the result of a failure to make restitution under circumstances where it is equitable to do 
so.” [Citations.] Unjust enrichment is “‘a general principle, underlying various legal doctrines and remedies,’ ” rather 
than a remedy itself. [Citation.]  It is synonymous with restitution.” 

 
9 As noted above, the court clerk entered default against defendant TPS on 14 March 2020. 

10 “The periods prescribed for the commencement of actions other than for the recovery of real property, are as follows: … 
Within three years [for] An action for relief on the ground of fraud or mistake. The cause of action in that case is not deemed to 
have accrued until the discovery, by the aggrieved party, of the facts constituting the fraud or mistake.” (Code Civ. Proc., §§ 
335 and 338, subd. (d).) 



 

 

In McBride v. Houghton (2004) 123 Cal.App.4th 379 (McBride), the court wrote, “Unjust enrichment is not 
a cause of action, however, or even a remedy, but rather a general principle, underlying various legal doctrines and 
remedies.  It is synonymous with restitution.  Unjust enrichment has also been characterized as describing the 
result of a failure to make restitution. [¶] In reviewing a judgment of dismissal following the sustaining of a general 
demurrer, we ignore erroneous or confusing labels if the complaint pleads facts which would entitle the plaintiff to 
relief.  Thus, we must look to the actual gravamen of [plaintiff’s] complaint to determine what cause of action, if 
any, he stated, or could have stated if given leave to amend. In accordance with this principle, we construe 
[plaintiff’s] purported cause of action for unjust enrichment as an attempt to plead a cause of action giving rise to a 
right to restitution.” 

There are several potential bases for a cause of action seeking restitution.  For example, 
restitution may be awarded in lieu of breach of contract damages when the parties had an 
express contract, but it was procured by fraud or is unenforceable or ineffective for some reason. 
[Citations.] Alternatively, restitution may be awarded where the defendant obtained a benefit 
from the plaintiff by fraud, duress, conversion, or similar conduct. In such cases, the plaintiff may 
choose not to sue in tort, but instead to seek restitution on a quasi-contract theory (an election 
referred to at common law as “waiving the tort and suing in assumpsit”). [Citation.] In such cases, 
where appropriate, the law will imply a contract (or rather, a quasi-contract), without regard to the 
parties’ intent, in order to avoid unjust enrichment. [Citation.]   

(McBride, supra, 123 Cal.App.4th at pp. 387 – 388; internal citations and punctuation omitted.) 

Significantly, “there is no particular form of pleading necessary to invoke the doctrine of restitution.” 
(Dinosaur Development, Inc. v. White (1989) 216 Cal.App.3d 1310, 1315 [internal quotation marks omitted].)  As 
the McBride court instructs, the court should overlook the labels given by the plaintiff and instead focus on whether 
there is a basis for restitution. 

In her first cause of action, Plaintiff alleges, in relevant part, “In November 2012, Plaintiff entered into a 
contract with … Dr. Toren and Kozlova, where they agreed that in exchange for certain sums of money Kozlova, as 
an assistant to Dr. Toren, would provide psychotherapeutic services to Plaintiff.” (SAC, ¶76.) According to Plaintiff, 
“[t]he object of the contract was illegal … and thereby void ab initio.” (SAC, ¶78.) 

“The object of a contract is the thing which it is agreed, on the part of the party receiving the 
consideration, to do or not to do.” (Civ. Code, § 1595.) “The object of a contract must be lawful when the contract is 
made, and possible and ascertainable by the time the contract is to be performed.” (Civ. Code, § 1596.) 

California statutes require that a contract have “a lawful object.” (Civ. Code, § 1550, subd. 
(3); see Civ. Code, § 1596.) Otherwise the contract is void. (Civ. Code, § 1598.) Civil Code 
section 1668 provides that a contract that has as its object a violation of law is “against the policy 
of the law.” Civil Code section 1667 states that “unlawful” is “1. Contrary to an express provision 
of law; [¶] 2. Contrary to the policy of express law, though not expressly prohibited; or, [¶] 3. 
Otherwise contrary to good morals.” (See also Civ. Code, §§ 1441 [“A condition in a contract, the 
fulfillment of which is … unlawful … is void”], 1608 [“If any part of a single consideration for one 
or more objects, or of several considerations for a single object, is unlawful, the entire contract is 
void”].) California courts have stated that an illegal contract “may not serve as the foundation of 
any action, either in law or in equity” (Tiedje v. Aluminum Taper Milling Co. (1956) 46 Cal.2d 450, 
453–454 [296 P.2d 554]), and that when the illegality of the contract renders the bargain 
unenforceable, “ ‘[t]he court will leave them [the parties] where they were when the action was 
begun’ ” (Wells v. Comstock (1956) 46 Cal.2d 528, 532 [297 P.2d 961]; see also Kolani v. 
Gluska (1998) 64 Cal.App.4th 402, 408 [75 Cal. Rptr. 2d 257] [“[i]llegal contracts are void”], 
disapproved on other grounds in Bonifield v. County of Nevada (2001) 94 Cal.App.4th 298 [114 
Cal. Rptr. 2d 207]). 

(Kashani v. Tsann Kuen China Enterprise Co. (2004) 118 Cal.App.4th 531, 541.) 

Here, the object of the contract is the provision of psychotherapeutic services on the part of defendant 
Kozlova. There is nothing inherently unlawful about such an object. The SAC alleges, in relevant part, “at the time 



 

 

of contract formation, Kozlova and Dr. Toren knew that the object of the contract was to provide unsupervised 
psychotherapeutic services. It was their mutual understanding and intent that the services would be provided only 
by Kozlova without Dr. Toren’s supervision or direction, that Dr. Toren would have no access to Plaintiff’s records, 
and that Dr. Toren would not monitor the welfare of Plaintiff.” (SAC, ¶77.) “At the time of the contract formation, 
Plaintiff was not informed, and had no reason to suspect, that the services would be provided only by Kozlova 
without Dr. Toren’s supervision or direction, that Dr. Toren would have no access to Plaintiff’s records, and that Dr. 
Toren would not monitor the welfare of Plaintiff.” (SAC, ¶79.) 

As alleged, the object of the contract is not itself unlawful. Instead, what Plaintiff is alleging is that 
defendants’ performance of the object was fraudulent, i.e., defendants promised to provide supervised 
psychotherapeutic services, while knowing and intending to provide unsupervised psychotherapeutic services. 
Defendants persuasively demonstrate that the first cause of action is premised upon fraud. In opposition, Plaintiff 
agrees that the first cause of action is based upon fraud and that a three-year statute of limitations applies. 

2. When did plaintiff’s cause of action accrue? 

“With respect to torts, generally speaking, a claim accrues and the statute of limitations 
begins to run upon the occurrence of the last event essential to the cause of action, even if the 
plaintiff is unaware that a cause of action exists.  The infliction of actual and appreciable harm 
will commence the limitations period.  However, the discovery rule postpones commencement of 
the limitation period until the plaintiff discovers or should have discovered the facts essential to 
his cause of action.  Under this rule, possession of ‘presumptive’ as well as ‘actual’ knowledge 
will commence the running of the statute.  A plaintiff is charged with ‘presumptive’ knowledge so 
as to commence the running of the statute once he or she has notice or information of 
circumstances to put a reasonable person on inquiry, or has the opportunity to obtain knowledge 
from sources open to his investigation.” 

(Shamsian v. Atlantic Richfield Co. (2003) 107 Cal.App.4th 967, 979 – 980; internal citations and punctuation 
omitted.) 

“Under the discovery rule, the statute of limitations begins to run when the plaintiff suspects 
or should suspect that her injury was caused by wrongdoing, that someone has done something 
wrong to her.  The limitations period begins once the plaintiff has notice or information of 
circumstances to put a reasonable person on inquiry.  A plaintiff need not be aware of the 
specific ‘facts’ necessary to establish the claim; that is a process contemplated by pretrial 
discovery.  Once the plaintiff has a suspicion of wrongdoing, and therefore an incentive to sue, 
she must decide whether to file suit or sit on her rights.  So long as a suspicion exists, it is clear 
that the plaintiff must go find the facts; she cannot wait for the facts to find her.” 

(Mills v. Forestex Co. (2003) 108 Cal.App.4th 625, 642 – 643.) 

A plaintiff has reason to discover a cause of action when he or she “has reason at least to 
suspect a factual basis for its elements.” [Citations.] Under the discovery rule, suspicion of one or 
more of the elements of a cause of action, coupled with knowledge of any remaining elements, 
will generally trigger the statute of limitations period. [Citations.] Norgart explained that by 
discussing the discovery rule in terms of a plaintiff's suspicion of “elements” of a cause of action, 
it was referring to the “generic” elements of wrongdoing, causation, and harm. [Citation.] In so 
using the term “elements,” we do not take a hypertechnical approach to the application of the 
discovery rule. Rather than examining whether the plaintiffs suspect facts supporting each 
specific legal element of a particular cause of action, we look to whether the plaintiffs have 
reason to at least suspect that a type of wrongdoing has injured them.  

(Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 807 (Fox).) 

Defendants Kozlova and Toren contend Plaintiff had at least a suspicion of wrongdoing and thus Plaintiff’s 
cause of action based on fraud accrued no later than July 2016 and became barred three years later in July 2019. 
Since Plaintiff did not commence the instant action until 25 October 2019, defendants contend the first cause of 
action is barred. To support this assertion, defendants Kozlova and Toren proffer evidence that on 17 July 2016, 



 

 

Plaintiff filed an online complaint with the Board of Psychology (“BOP”) regarding defendant Kozlova.11 In the BOP 
complaint, Plaintiff wrote, defendant Kozlova “never reports on her caseload to Rosalie Toren under whose license 
Elena [Kozlova] operates and conceals negative outcomes of her treatment from Ms. Toren.”12 On 28 July 2016, 
Plaintiff posted a review of defendant Kozlova in which she stated, in part, “Elena [Kozlova] is NOT a 
PSYCHOLOGIST … she is only a psychological ASSISTANT, which allows her to see clients supervised by 
Rosa13lie Toren, Ph.D. Ms. Toren herself is a whip-smart neurophysicist who completed an APA – accredited 
program, but as Elena [Kozlova] admitted, Ms. Toren does not provide any guidance to Elena [Kozlova], and their 
relationship is thus a sham that allows Elena [Kozlova] to bill insurance as ‘Toren psychological services.’”  

On 24 July 2016, Plaintiff posted on Yelp a one-star review of defendant TPS in which she stated, in part, 
“Rosalie [Toren]: in engaging Elena [Kozlova], I relied on your professionalism and status, and feel strongly that 
you have failed me by neglecting to supervise her. Shame on you!”14 In short, Plaintiff, by her own words and 
through her complaints/ accusations, demonstrates she knew or at least had a suspicion that defendants Kozlova 
and Toren engaged in wrongdoing. 

In opposition, Plaintiff contends a triable issue of material facts exists because she has alleged, “It was 
only in March 2019 that Plaintiff learned operative facts indicating that Toren had not supervised Kozlova in any 
way.”15 “It was only in March 2019 that Plaintiff learned that Kozlova did not keep notes concerning Plaintiff’s 
condition, symptoms, treatment and progress because she felt such notes was ‘distracting.’”16  

However, these are merely allegations unsupported by any admissible evidence. The only evidence 
Plaintiff proffers is her own declaration wherein she states, in relevant part, “I suspected that the supervision was 
inadequate insofar as Toren did not make sure that Kozlova provided all the necessary details. It was only after I 
received the accusatory pleadings in March 2019 (“Accusations”), I started suspecting that Toren had not 
supervised Kozlova at all and that Toren had aided and abetted Kozlova in practicing psychology illegally as an 
independent practitioner.”17 The only other evidence proffered by Plaintiff is her own declaration in which she 
states, “In the course of discovery, my counsel propounded requests for production of documents asking Kozlova 
to produce my medical records … The records that Kozlova produced [purportedly in June 2020] consisted of 

 
11 See Separate Statement of Undisputed Material Facts in Support of Motion for Summary Judgment or, Alternatively, for 
Summary Adjudication on Behalf of Defendants, Elena Kozlova, Rosalie Toren, and Chris Grzeszczak (“Defendants’ UMF”), 
Fact No. 30. 

12 See Defendants’ UMF, Fact No. 31. 

13 See Defendants’ UMF, Fact No. 33. Plaintiff’s Objection to Evidence, Objection No. 4 is OVERRULED. Plaintiff objects to 
the portion of her post stating: “…as Elena [Kozlova] admitted, Ms. Toren does not provide any guidance to Elena [Kozlova], 
and their relationship is thus a sham…” Plaintiff objects pursuant to Evidence Code section 403, subdivision (a)(1) which 
states, “The proponent of the proffered evidence has the burden of producing evidence as to the existence of the preliminary 
fact, and the proffered evidence is inadmissible unless the court finds that there is evidence sufficient to sustain a finding of 
the existence of the preliminary fact, when: (1) The relevance of the proffered evidence depends on the existence of the 
preliminary fact.” Plaintiff contends defendant Kozlova’s admission is a preliminary fact and defendants have not established 
the existence of this preliminary fact. However, the court disagrees. The relevance of this statement is not the truth of the 
admission, but rather Plaintiff’s basis for suspecting wrongdoing. Plaintiff also objects on the ground that the statement is 
hearsay upon hearsay. Again, the court disagrees. The statement is not being offered for its truth, but rather it’s effect on the 
listener and to show Plaintiff’s state of mind (reasonable suspicion of wrongdoing). 

14 See Defendants’ UMF, Fact No. 34. 

15 See page 19, lines 8 – 9 of Plaintiff’s Memorandum of Points and Authorities in Opposition to Defendants’ Motion for 
Summary Judgment and/or Adjudication (“Plaintiff’s Opposition MPA”). 

16 See page 19, lines 11 – 13 of Plaintiff’s Opposition MPA citing SAC, ¶39.  

17 See Plaintiff’s Separate Statement of Additional Undisputed Material Facts in Opposition to Defendants’ Motion for 
Summary Judgment and/or Adjudication (“Plaintiff’s AUMF”), Fact No. 42; see also ¶3 to the Declaration of Natasha Doubson 
in Opposition to Motion for Summary Judgment and/or Adjudication. 



 

 

utterly primitive handwritten notes. Some notes were written in Russian even though Toren does not know 
Russian. Once I reviewed the notes, I had no doubt Kozlova was unsupervised.”18 

Plaintiff contends the evidence proffered by defendants Kozlova and Toren establish only that Plaintiff 
was aware of some negligent supervision by them (in July 2016) and Plaintiff did not become aware of defendants’ 
intentional (fraudulent) wrongdoing until later (March 2019). “[I]f a plaintiff's reasonable and diligent investigation 
discloses only one kind of wrongdoing when the injury was actually caused by tortious conduct of a wholly different 
sort, the discovery rule postpones accrual of the statute of limitations on the newly discovered claim.” (Fox, supra, 
35 Cal.4th at p. 813.) “[A] diligent plaintiff's investigation may only disclose an action for one type of tort (e.g., 
medical malpractice) and facts supporting an entirely different type of tort action (e.g., products liability) may, 
through no fault of the plaintiff, only come to light at a later date.  

Although both claims seek to redress the same physical injury to” the plaintiff, they are based on two 
distinct types of wrongdoing and should be treated separately in that regard.” (Id. at pp. 814-815.) “It would be 
contrary to public policy to require plaintiffs to file a lawsuit ‘at a time when the evidence available to them failed to 
indicate a cause of action.’ (Leaf v. City of San Mateo (1995) 104 Cal. App. 3d 398, 408 [163 Cal. Rptr. 711]; see 
also Enfield v. Hunt (1979) 91 Cal. App. 3d 417, 424 [154 Cal. Rptr. 146].) Were plaintiffs required to file all causes 
of action when one cause of action accrued … they would run the risk of sanctions for filing a cause of action 
without any factual support.” (Fox, supra, 35 Cal.4th at p. 815.) 

The court is not persuaded by Plaintiff’s reliance on Fox to support her assertion that a triable issue of 
material fact exists with regard to application of the discovery rule under these circumstances. It is this court’s 
opinion that the factual basis of the wrongdoing here is the same whether the theory is negligence or intentional 
tort (fraud), i.e., defendant Toren’s inadequate supervision of defendant Kozlova.  

Plaintiff apparently suggests fraudulent intent can only be inferred from an abundance of evidence 
regarding inadequate supervision. In other words, Plaintiff contends fraudulent intent can be inferred based on a 
greater degree of negligence.  

However, where Plaintiff is relying on essentially the same sort of evidence (inadequate supervision), the 
court does not find the injury to be “actually caused by tortious conduct of a wholly different sort.” (Fox, supra, 35 
Cal.4th at p. 813.) The court might reach a different result if Plaintiff had some direct evidence of intentional 
wrongdoing to distinguish her claim for negligence, but Plaintiff has not presented such evidence.19 Accrual of the 
first cause of action is not delayed simply because Plaintiff now asserts a non-negligence based theory (intentional 
fraud). 

3. Equitable tolling. 

Plaintiff argues in opposition that even if the first cause of action accrued in July 2016, equitable tolling 
applies here to extend the three-year period. 

Equitable tolling is a judicially created doctrine that, where applicable, will “‘suspend or 
extend a statute of limitations as necessary to ensure fundamental practicality and fairness.’” 
(McDonald v. Antelope Valley Community College Dist. (2008) 45 Cal.4th 88, 99 [84 Cal. Rptr. 
3d 734, 194 P.3d 1026] (McDonald).) “Broadly speaking, the doctrine applies ‘“[w]hen an injured 
person has several legal remedies and, reasonably and in good faith, pursues one.”’ [Citation.] 
Thus, it may apply where one action stands to lessen the harm that is the subject of a potential 
second action; where administrative remedies must be exhausted before a second action can 
proceed; or where a first action, embarked upon in good faith, is found to be defective for some 

 
18 See Plaintiff’s AUMF, Fact No. 52; see also ¶13 to the Declaration of Natasha Doubson in Opposition to Motion for 
Summary Judgment and/or Adjudication. 

19 For example, in a motor vehicle negligence claim, evidence that the defendant was talking on his phone, drove above the 
speed limit and failed to slow down before colliding with the plaintiff does not suggest intentional tortious conduct of a wholly 
different sort. But where plaintiff later discovers evidence that defendant was also a disgruntled employee of plaintiff’s 
company and tracked plaintiff’s routine, the conduct is of an entirely different sort. 



 

 

reason.” (Id. at p. 100.) The purpose of equitable tolling is to “ease[] the pressure on parties 
‘concurrently to seek redress in two separate forums with the attendant danger of conflicting 
decisions on the same issue.’” (Ibid.) It is intended to benefit the court system “by reducing the 
costs associated with a duplicative filing requirement, in many instances rendering later court 
proceedings either easier and cheaper to resolve or wholly unnecessary.” (Ibid.) 

A plaintiff seeking the benefit of equitable tolling must show three elements: “‘timely notice, 
and lack of prejudice, to the defendant, and reasonable and good faith conduct on the part of the 
plaintiff.’” (McDonald, supra, 45 Cal.4th at p. 102.) Where a claim is time-barred on its face, the 
plaintiff must specifically plead facts that would support equitable tolling. (Mills v. Forestex Co. 
(2003) 108 Cal.App.4th 625, 641 [134 Cal. Rptr. 2d 273]; see also In re Marriage of Zimmerman 
(2010) 183 Cal.App.4th 900, 912 [109 Cal. Rptr. 3d 96] [the party invoking equitable tolling bears 
the burden of proving its applicability].) 

(Long v. Forty Niners Football Co., LLC (2019) 33 Cal.App.5th 550, 554-555.) 

Plaintiff relies upon the allegations of the SAC wherein she pleads equitable tolling. Specifically, Plaintiff 
directs the court’s attention to paragraphs 71 – 74 of the SAC which allege, in relevant part, “On April 22, 2019, 
Plaintiff commenced small claims actions against Dr. Toren, Kozlova, and Grzeszczak alleging that they had 
committed fraud. … On September 20, 2019, Plaintiff filed in each action a declaration stating that she wished to 
transfer all tort-based claims to a court of general jurisdiction to make sure that these claims would not be barred 
by the doctrine of res judicata. … On September 24, 2019, the small claims court dismissed without prejudice all 
claims against Kozlova and Dr. Toren. The court also dismissed without prejudice all claims against Grzeszczak, 
except for the breach of contract claim. The court determined Grzeszczak was not a party to the contract and 
asked Plaintiff whether she would be willing to dismiss with prejudice the breach of contract claim against 
Grzeszczak. …. Plaintiff did not object and the court dismissed with prejudice the breach of contract claim [against 
Grzeszczak].” 

Normally, “[t]he plaintiff … shall not rely upon the allegations … of its pleadings to show that a triable 
issue of material fact exists but, instead, shall set forth the specific facts showing that a triable issue of material fact 
exists as to the cause of action or a defense thereto.” (Code Civ. Proc., §§437c, subd. (p)(2).)  

However, Plaintiff relies upon Brown v. Bleiberg (1982) 32 Cal.3d 426, 438 for an exception to this rule: “It 
is true that a court may not consider the allegations of the complaint ‘except to the extent that they are not 
controverted by affidavits on either side.’ (Original italics.)” (See also Cox v. State (1970) 3 Cal.App.3d 301, 309—
"In determining whether triable issues are presented, the court may not consider the allegations of the complaint 
except to the extent they are not controverted by affidavits on either side.”) Plaintiff asserts the exception applies 
here because the moving defendants have not addressed the issue of equitable tolling and, thus, have not 
controverted by affidavits any of the Plaintiff’s allegations regarding equitable tolling. 

Considering the allegations of Plaintiff’s SAC, the court must determine whether those allegations 
sufficiently set forth the elements for equitable tolling.  

The timely notice requirement essentially means that the first claim must have been filed 
within the statutory period. Furthermore the filing of the first claim must alert the defendant in the 
second claim of the need to begin investigating the facts which form the basis for the second 
claim. Generally this means that the defendant in the first claim is the same one being sued in 
the second. As an example, a workers’ compensation claim equitably tolls a personal injury 
action against that same employer for injuries sustained in the same incident. But under ordinary 
circumstances that workers’ compensation claim would not equitably toll a personal injury action 
against a third party who might also be liable for the injury.  

(Collier v. City of Pasadena (1983) 142 Cal.App.3d 917, 924 – 925 (Collier).) 

The second prerequisite essentially translates to a requirement that the facts of the two 
claims be identical or at least so similar that the defendant's investigation of the first claim will put 
him in a position to fairly defend the second. Yet the two ‘causes of action’ need not be 
absolutely identical. [Footnote.] The critical question is whether notice of the first claim affords 



 

 

the defendant an opportunity to identify the sources of evidence which might be needed to 
defend against the second claim.  

(Collier, supra, 142 Cal.App.3d at p. 925.) 

The third prerequisite of good faith and reasonable conduct on the part of the plaintiff is less 
clearly defined in the cases. But in Addison v. State of California, supra, 21 Cal.3d 313 the 
Supreme Court did stress that the plaintiff filed his second claim a short time after tolling ended. 
Perhaps, if a plaintiff delayed filing the second claim until the statute on that claim had nearly 
run, even after crediting the tolled period, his conduct might be considered unreasonable. 
(Nichols v. Canoga Industries, supra, 83 Cal.App.3d at pp. 963-964.) Or if the plaintiff 
deliberately misled the defendant into believing the second claim would not be filed, that action 
might be deemed to constitute bad faith. 

(Collier, supra, 142 Cal.App.3d at p. 926.) 

Here, the court finds the allegations contained in the SAC set forth the requisite elements for equitable 
tolling. The SAC alleges Plaintiff timely filed a small claims action against defendants Kozlova and Toren on 22 
April 2019 (within three years of July 2016) for fraud thereby alerting these defendants to begin investigating the 
facts regarding fraud which is also the same claim asserted in the present action. In describing her small claim 
against Toren, Plaintiff wrote, “Gross negligence of defendant in failing to supervise her supervisee Elena Kozlova 
and fraudulent representation.” (SAC, Exh. A.)  

As against Kozlova, Plaintiff described her small claim as, “Gross negligence of defendant in delivering 
care, fraudulent representations, aiding and abetting unlicensed practice.” (SAC, Exh. A.) At a minimum level, the 
small claims are may not be identical, but are “at least so similar that the defendants’ investigation of the [small] 
claim will put [her] in a position to fairly defend the second [subsequent unlimited jurisdiction claim].” Finally, the 
allegations support good faith and reasonable conduct on Plaintiff’s part as the present action was filed 
approximately one month following dismissal of the small claims action and Plaintiff narrowed her claim (against 
Grzeszczak). As such, Plaintiff has raised a triable issue of material fact with regard to whether the doctrine of 
equitable tolling applies. 

Accordingly, defendants Kozlova and Toren’s motion for summary adjudication of the first cause of action 
[restitution] is DENIED. 

C. Defendants Kozlova and Grzeszczak’s motion for summary adjudication of the second cause 
of action [restitution] is DENIED. 

Plaintiff’s second cause of action, entitled “Restitution,” is directed against defendants Kozlova and 
Grzeszczak and seeks restitution of payments defendants Kozlova and Grzeszczak collectively obtained from 
Plaintiff and her health insurer for group psychotherapy sessions organized by defendants Kozlova and 
Grzeszczak. (SAC, ¶¶87 – 94.) Defendants Kozlova and Grzeszczak seek summary adjudication of this second 
cause of action on the ground that, like the first cause of action, it is barred by a three-year statute of limitations for 
actions based upon fraud. 

For the same reasons discussed above, Plaintiff has raised a triable issue of material fact with regard to 
whether the doctrine of equitable tolling applies. Accordingly, defendants Kozlova and Grzeszczak’s motion for 
summary adjudication of the second cause of action [restitution] is DENIED. 

D. Defendants Kozlova and Toren’s motion for summary adjudication of the fourth cause of 
action [fraud] is DENIED. 

Plaintiff’s fourth cause of action, entitled “Fraud,” is directed against defendants Kozlova, Toren, and TPS. 
Defendants Kozlova and Toren now seek summary adjudication of this fourth cause of action on the ground that it 
is barred by a three-year statute of limitations for actions based upon fraud. 

For the same reasons discussed above, Plaintiff has raised a triable issue of material fact with regard to 
whether the doctrine of equitable tolling applies. Accordingly, defendants Kozlova and Toren’s motion for summary 
adjudication of the fourth cause of action [fraud] is DENIED. 



 

 

E. Defendants Kozlova, Toren, and Grzeszczak’s motion for summary adjudication of the third 
through tenth causes of action is DENIED. 

1. What statute of limitations governs? 

Despite asserting that the fourth cause of action is governed by a three year statute of limitations for 
fraud, defendants Kozlova and Toren argue that, collectively, the third through tenth causes of action are governed 
by the statute of limitations found at Code of Civil Procedure section 340.5, which states that “In an action for injury 
or death against a health care provider based upon such person’s alleged professional negligence, the time for 
commencement of action shall be three years after the date of injury or one year after the plaintiff discovers, or 
through the exercise of reasonable diligence should have discovered, the injury, whichever comes first.” 

Section 340.5 was enacted as part of the Medical Injury Compensation Reform Act (“MICRA”), the goal of 
which was to “sharply reduce[]” the limitations period for medical malpractice plaintiffs in order to “restrict the flow 
of medical malpractice lawsuits which were threatening the continued efficient delivery of healthcare to 
Californians.”  (Roberts v. County of Los Angeles (2009) 175 Cal.App.4th 474, 481.) MICRA therefore expresses a 
clear legislative policy that the statute of limitations is a favored defense in medical malpractice suits. Pursuant to 
its goal of limiting medical malpractice lawsuits, the Legislature codified in section 340.5 the former one year 
statute of limitations applicable to wrongful death suits, and added to it an ultimate three year statute of repose. 
(Larcher v. Wanless (1976) 18 Cal.3d 646, 657-658 (Larcher).) 

Only the fifth and sixth causes of action in Plaintiff’s SAC allege negligence. The third cause of action 
alleges breach of contract, the fourth cause of action alleges fraud, the seventh cause of action alleges conspiracy, 
the eighth cause of action alleges intentional concealment, the ninth cause of action alleges a violation of the 
Consumer Legal Remedies Act, and the tenth cause of action alleges dependent adult abuse. 

[W]hen a plaintiff asserts a claim against a health care provider on a legal theory other than 
professional negligence, courts must determine whether the claim is nonetheless based on the 
health care provider's professional negligence, which would require application of MICRA. 
[Citations.] To make that determination, courts must examine not only the legal theory alleged, 
but also the nature of the health care provider's alleged conduct and the legislative history of the 
MICRA provision at issue. [Citations.] When, as here, the question presented concerns which 
limitations period applies, courts also must focus on the nature or gravamen of the claim, not the 
label or form of action the plaintiff selects. [Citations.]   

(Larson v. UHS of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 347; see also Smith v. Ben Bennett, Inc. 
(2005) 133 Cal.App.4th 1507, 1514—“Thus, when a cause of action is asserted against a health care provider on a 
legal theory other than medical malpractice, the courts must determine whether it is nevertheless based on the 
‘professional negligence’ of the health care provider so as to trigger MICRA.”)   

“Professional negligence” means a negligent act or omission to act by a health care provider 
in the rendering of professional services, which act or omission is the proximate cause of a 
personal injury or wrongful death, provided that such services are within the scope of services for 
which the provider is licensed and which are not within any restriction imposed by the licensing 
agency or licensed hospital. 

(Code Civ. Proc., §340.5, subd. (2).)   

The court is not persuaded that the third cause of action is governed by Code of Civil Procedure section 
340.5. As noted above, “professional negligence” concerns a negligent act or omission which is the proximate 
cause of a “personal injury or wrongful death.” In the third cause of action for breach of contract, Plaintiff does not 
seek to recover for a “personal injury or wrongful death,” instead seeking to recover her “out-of-pocket” payments, 
attorney’s fees, and consequential damages. (SAC, ¶102.) Moreover, Plaintiff’s complaint includes allegations that 
defendants Kozlova and Toren engaged in such conduct with an ulterior purpose in that Kozlova paid Toren a fee 
to obtain certification of supervised professional experience and Kozlova/ Toren received payment from health 
insurers for psychotherapeutic services provided by an unlicensed psychologist and/or unsupervised assistant. 
(See SAC, ¶¶12, 80, and 81.) For the same reason, the court is not persuaded that the fourth, seventh, eighth, and 



 

 

ninth causes of action (fraud, intentional concealment, conspiracy, violation of CLRA) are governed by Code of 
Civil Procedure section 340.5. 

The tenth cause of action for dependent adult (financial) abuse is brought under the Elder Abuse and 
Dependent Adult Civil Protection Act (Welf. & Inst. Code, § 15600 et seq.). As Plaintiff persuasively argues in 
opposition, Code of Civil Procedure section 340.5 does not apply to causes of action under the Elder/ Dependent 
Adult Civil Protection Act. (Benun v. Superior Court (2004) 123 Cal.App.4th 113, 124—"Section 15657.2 specifies 
that actions for professional negligence as defined in section 340.5 are governed by laws specifically applicable to 
actions for professional negligence (e.g., § 340.5), so it would seem to follow that section 340.5 has no application 
to actions brought under section 15657.”) 

Plaintiff, in opposition, acknowledges the fifth and sixth causes of action (negligence per se) alleged 
defendants Kozlova and Toren “breached duties owed to Plaintiff pursuant to the statutes and regulations 
governing practice of psychology,” but continue to argue such causes of action are “based on intentional 
wrongdoing, not negligence.”20 Plaintiff then admits she received “substandard” care, but suggests she need not 
prove a breach of the standard of care, a hallmark of professional negligence, because she has alleged negligence 
per se.21 However, it does not follow from this assertion that the fifth and sixth causes of action are not based upon 
professional negligence. 

The court finds Code of Civil Procedure section 340.5 governs Plaintiff’s fifth and sixth causes of action. 

2. When did plaintiff’s cause of action accrue? 

Based on the same evidence discussed earlier, defendants Kozlova and Toren contend Plaintiff 
discovered, or through the exercise of reasonable diligence should have discovered, the injury in July 2016 when 
she filed complaints with the BOP and posted reviews of Kozlova, Toren, and TPS accusing them of wrongdoing.22 
Since Plaintiff did not commence her action until more than three years later on or about 25 October 2019, 
defendants Kozlova and Toren contend these claims (fifth and sixth causes of action) are barred. 

 
20 See page 11, lines 13 – 14 and 21 of Plaintiffs’ Opposition MPA. 

21 See page 13, lines 2 – 9 of Plaintiff’s Opposition MPA. 

“Section 669 of the Evidence Code sets forth the doctrine commonly called negligence per se. It provides that negligence of a 
person is presumed if he violated a statute or regulation of a public entity, if the injury resulted from an occurrence that the 
regulation was designed to prevent, and if the person injured was within the class for whose protection the regulation was 
adopted. This presumption may be rebutted by proof that the violator did what might reasonably be expected of a person of 
ordinary prudence, acting under similar circumstances, who desired to comply with the law.” (Klein v. BIA Hotel Corp. (1996) 
41 Cal.App.4th 1133, 1140.)  Negligence per se is not a cause of action. “The negligence per se doctrine actually relates to 
the burden of proof.” (Cade v. Mid-City Hospital Corp. (1975) 45 Cal.App.3d 589, 596.) If the elements are met, the doctrine 
merely creates an evidentiary presumption in support of a claim for negligence. 

“ ‘[T]he doctrine of negligence per se is not a separate cause of action, but creates an evidentiary presumption that affects the 
standard of care in a cause of action for negligence.’ [Citation.] [¶] The doctrine of negligence per se does not provide a private 
right of action for violation of a statute. [Citation.]” (Johnson v. Honeywell Intern. Inc. (2009) 179 Cal.App.4th 549, 555–56.) 

22 See Defendants’ UMF, Fact Nos. 30 – 34. The Request for Judicial Notice in Support of Defendants Elena Kozlova, Rosalie 
Toren and Chris Grzeszczak’s Motion for Summary Judgment or, in the Alternative, Motion for Summary Adjudication is 
GRANTED but only insofar as the court takes judicial notice of the existence, not necessarily the truth, of the matters asserted. 
(Evid. Code, §452, subd. (d); see also People v. Woodell (1998) 17 Cal.4th 448, 455--Evidence Code section 452 and 453 
permit the trial court to “take judicial notice of the existence of judicial opinions and court documents, along with the truth of the 
results reached—in the documents such as orders, statements of decision, and judgments—but [the court] cannot take judicial 
notice of the truth of hearsay statements in decisions or court files, including pleadings, affidavits, testimony, or statements of 
fact.”) Plaintiff’s Objection to Evidence, Objection Nos. 1 – 3 are OVERRULED. Plaintiff’s Objection No. 1 fails to comply with 
Cal. Rules of Court, rule 3.1354, subd. (b)(3)—“All written objections … must … [q]uote or set forth the objectionable 
statement or material.” 



 

 

Plaintiff raises several arguments in opposition. Initially, Plaintiff contends defendants are collaterally 
estopped from asserting the statute of limitations pursuant to Code of Civil Procedure section 340.5 having 
previously asserted the same argument on two earlier demurrers.  

“Collateral estoppel is a doctrine which prevents relitigation of issues previously argued and resolved in a 
prior proceeding. [Citation.] In order to apply this principle: (1) the issue must be identical to that decided in the 
prior proceeding; (2) the issue must have been actually litigated in the prior proceeding; (3) the issue must have 
been necessarily decided in the prior proceeding; (4) the decision must have been final and on the merits; and (5) 
preclusion must be sought against a person who was a party or in privity with a party to the prior proceeding. 
[Citation.]” (Alvarez v. May Dept. Stores Co. (2006) 143 Cal.App.4th 1223, 1233 (Alvarez).) “In deciding whether to 
apply collateral estoppel, the court must balance the rights of the party to be estopped against the need for 
applying collateral estoppel in the particular case, in order to promote judicial economy by minimizing repetitive 
litigation, to prevent inconsistent judgments which undermine the integrity of the judicial system, or to protect 
against vexatious litigation.” (Alvarez, supra, 143 Cal.App.4th at p. 1233.)   

In reviewing the previous rulings on the demurrers23, the court does not agree that a determination of the 
applicability of Code of Civil Procedure section 340.5 was actually litigated and necessarily decided. The court 
overruled the demurrers initially, because defendants did not make a sufficient showing to sustain the demurrer 
and then, later, on the procedural ground that defendants could not assert the same basis for demurrer absent a 
material change of fact. The court did not reach the substantive merits of the statute of limitations argument in 
either ruling. 

Plaintiff argues next that Code of Civil Procedure section 340.5’s one year statute of limitations from date 
of injury is nevertheless subject to the delayed discovery rule. Yet, defendants’ evidence affirmatively establishes 
Plaintiff was aware of her injury by July 2016.24 As discussed earlier, the court rejects Plaintiff’s assertion that 
accrual of the statute of limitations commences upon her discovery of defendants’ intentional rather than simply 
negligent conduct. This is more particularly so here where the fifth and sixth causes of action allege negligence. 

Consequently, defendants Kozlova and Toren’s motion for summary adjudication of the fifth and sixth 
causes of action [negligence per se] is GRANTED. 

F. Defendants Kozlova and Toren’s motion for summary adjudication of the third, fifth, sixth, and 
seventh causes of action [non-fraud] is DENIED. 

As perhaps an alternative basis for summary adjudication, defendants Kozlova and Toren contend the 
third [breach of contract], fifth/ sixth [negligence per se], and seventh [conspiracy], or non-fraud, causes of action 
are governed by the two-year statute of limitations for “[a]n action for … injury to … an individual caused by the 
wrongful act or neglect of another.” (Code Civ. Proc., §§335.1.) [In light of the court’s ruling above with regard to 
the fifth and sixth causes of action, the court will deem defendants’ argument as addressed to the third and 
seventh causes of action.] 

Defendants cite Saliter v. Pierce Brothers Mortuaries (1978) 81 Cal.App.3d 292, 296 where the court 
wrote “Personal injury cases based upon negligent breach of contract are governed by the one-year statute of 
limitations prescribed by Code of Civil Procedure section 340, subdivision 3 [now 335.1].” However, defendants 
also acknowledge, “the clause ‘or for injury to or the death of one caused by the wrongful act or neglect of another,’ 
in subdivision 3 of section 340 [now 335.1], Code of Civil Procedure, embraces therein all infringements of 
personal rights as opposed to property rights.” (Simons v. Edouarde (1950) 98 Cal.App.2d 826, 828.) Defendants 

 
23 Plaintiff’s Request for Judicial Notice in Opposition to Defendants’ Motion for Summary Judgment and/or Adjudication is 
GRANTED, but only insofar as the court takes judicial notice of the existence, not necessarily the truth, of the matters 
asserted. (Evid. Code, §452, subd. (d); see also People v. Woodell (1998) 17 Cal.4th 448, 455--Evidence Code section 452 
and 453 permit the trial court to “take judicial notice of the existence of judicial opinions and court documents, along with the 
truth of the results reached—in the documents such as orders, statements of decision, and judgments—but [the court] cannot 
take judicial notice of the truth of hearsay statements in decisions or court files, including pleadings, affidavits, testimony, or 
statements of fact.”) 

24 See Defendants’ UMF, Fact Nos. 30 – 34. 



 

 

do not adequately demonstrate how the breach of contract alleged here is an infringement of Plaintiff’s personal 
rights as opposed to her property rights. As the court noted earlier, Plaintiff does not seek to recover for a 
“personal injury” in her third cause of action, instead seeking to recover her “out-of-pocket” payments, attorney’s 
fees, and consequential25 damages. 

As defendants themselves argue, the seventh cause of action for civil conspiracy is not actually a cause 
of action but a basis for vicarious liability. “Conspiracy is not a cause of action. It is a theory of liability under which 
persons who, although they do not actually commit a tort themselves, share with the tortfeasor or tortfeasors a 
common plan or design in its perpetration. One who participates in a civil conspiracy, in effect, becomes liable for 
the torts of the coconspirators. But the conspiracy does not result in tort liability unless an actual tort is committed.” 
(Kenne v. Stennis (2014) 230 Cal.App.4th 953, 968.) “In an action based on civil conspiracy, the applicable statute 
of limitations is determined by the nature of the action in which the conspiracy is alleged.” (Maheu v. CBS, Inc. 
(1988) 201 Cal.App.3d 662, 673.)  

Plaintiff’s seventh cause of action alleges a conspiracy between defendants Kozlova and Toren to engage 
“in unlicensed practice of psychology by having her own clients whom Kozlova would treat as she sees fit, with no 
direction or supervision by Dr. Toren.” (SAC, ¶135.) Arguably, this encompasses one or more of Plaintiff’s earlier 
(first through sixth) causes of action. To the extent the conspiracy encompasses the first four causes of action (and 
in light of the court’s findings above), the court is of the opinion that the seventh cause of action is not governed by 
the two-year statute of limitations set forth in Code of Civil Procedure section 335.1. 

Accordingly, defendants Kozlova and Toren’s motion for summary adjudication of the third and seventh 
causes of action is DENIED. 

G. Defendants Kozlova, Toren, and Grzeszczak’s motion for summary adjudication of the ninth 
cause of action [violation of Consumer Legal Remedies Act] is DENIED. 

The CLRA proscribes “misleading, false, or otherwise deceptive practices or statements in transactions 
for the sale of lease of goods to consumers.” (Civ. Code, § 1770.) The applicable limitations period for a cause of 
action for violation of the CLRA is three years, and such a claim accrues when a defendant “misrepresents or omits 
material information regarding a product or service and a consumer makes a purchase as a result of such 
deceptive practices.  (Civ. Code, § 1783; see, e.g., Ries v. Arizona Beverages USA LLC (N.D. Cal. 2012) 287 
F.R.D. 523, 534.) 

If not subject to the Code of Civil Procedure section 340.5 statute of limitations, defendants Kozlova, 
Toren, and Grzeszczak contend the ninth cause of action is subject to the three-year statute of limitations for CLRA 
claims under Civil Code section 1783 and again argue that Plaintiff discovered her CLRA claim no later than July 
2016, but did not file her CLRA claim until more than three years later on 25 October 2016 so it is barred. 

For the same reasons discussed above in Section II(A), defendants Kozlova, Toren, and Grzeszczak’s 
motion for summary adjudication of the ninth cause of action [violation of Consumer Legal Remedies Act] is 
DENIED. 

 

III. Order. 

Defendants Kozlova, Toren, and Grzeszczak’s motion for summary judgment is DENIED. 

 
25 It is not clear what “consequential” damages are being sought by Plaintiff. “Contractual damages are of two types—general 
damages (sometimes called direct damages) and special damages (sometimes called consequential damages).” (Lewis Jorge 
Construction Management, Inc. v. Pomona Unified School Dist. (2004) 34 Cal.4th 960, 968.) “Contract damages are generally 
limited to those within the contemplation of the parties when the contract was entered into or at least reasonably foreseeable 
by them at that time; consequential damages beyond the expectation of the parties are not recoverable.” (Erlich v. Menezes 
(1999) 21 Cal.4th 543, 550.) 



 

 

Defendants Kozlova and Toren’s motion for summary adjudication of the fifth and sixth causes of action 
[negligence per se] of Plaintiff’s SAC is GRANTED. Defendants Kozlova, Toren, and Grzeszczak’s motion for 
summary adjudication is otherwise DENIED. 

 
 

___________________________ 
DATED: 

______________________________________________ 
HON. SOCRATES PETER MANOUKIAN 

Judge of the Superior Court 
County of Santa Clara 
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CASE NO.:  20CV366277 State Farm etc. v. Eduardo Cruz Cuevas  
DATE: 25 May 2023 TIME: 9:00 am LINE NUMBER: 12 
This matter will be heard by the Honorable Judge Socrates Peter Manoukian in Department 20 in the Old Courthouse, 2nd 
Floor, 161 North First Street, San Jose. Any party opposing the tentative ruling must call Department 20 at 408.808.6856 and 
the opposing party no later than 4:00 PM on 24 May 2023. Please specify the issue to be contested when calling the Court 
and Counsel. 

---oooOooo--- 

Motion of Plaintiff to Set Aside/Vacate Dismissal 
and Enforce Settlement Agreement. 

 

I. Statement of Facts. 

This matter arises out of a property damage subrogation claim, due to an automobile accident that 
occurred on or about 6/01/2019, in which Defendant Eduardo Cruz negligently operated a vehicle, owned by 
Defendant, thereby causing property damage to a vehicle insured by Plaintiff State Farm Mutual Automobile 
Insurance Company  

State Farm seeks to enforce a settlement agreement entered into with defendant on 22 December 2021 
pursuant to Code of Civil Procedure, §§ 664.6 and 1032 and enter judgment in the amount of $10,375.09. 

  

II. Motion To Enforce Settlement Agreement. 

Under Code of Civil Procedure, § 664.6, upon motion, the court may enter “judgment pursuant to the 
terms of the settlement” if the parties to the pending litigation stipulate for settlement of all or part of the case “in a 
writing signed by the parties outside the presence of the court or orally before the court.” The court has authority to 
enforce the settlement agreement if it is requested by the parties: “the court may retain jurisdiction over the parties 
to enforce the settlement until performance in full of the terms of the settlement.” (Code of Civil Procedure, § 
664.6(a).) 

 
III. Analysis. 

The court may enforce the settlement agreement pursuant to Code of Civil Procedure, § 664.6 only after 
there has been a meeting of the minds and the parties have agreed to “material terms” of the settlement contract. 
(Weddington Productions, Inc. v. Flick (1998) 60 Cal.App.4th 793, 79726.) The settlement agreement is 

 
26 In Weddington, the evidence did not support a finding that the parties had had a meeting of the minds when a private 
mediation judge created an "order" of over 30 pages of terms, because it lacked participation and consent of one of the 
parties. (Weddington Productions, Inc., supra at 796.) The Court of Appeal held that the purported agreement was not 
enforceable under Code of Civil Procedure, § 664.6 because in that case mutual assent to the material terms was lacking. 

mailto:smanoukian@scscourt.org
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considered as “any other contract” and is therefore enforceable only if the parties have agreed to material terms 
which are “reasonably certain.” (Lindsay v. Lewandowski (2006) 139 Cal.App.4th 1618, 162227.) Furthermore, 
this settlement agreement must be stipulated either in writing, or orally before the court, to ensure that it is a result 
of the parties’ “deliberate assent” and that it is a reflection of the “finality of the decision to settle.” (Weddington 
Productions, Inc., supra at 810.)  

In determining whether a valid and binding settlement agreement has occurred between the litigants, the 
trial court “acts as the trier of fact.” (Terry v. Conlan (2005) 131 Cal.App.4th 1445, 1454.) The court looks for 
“substantial evidence” to support the ruling. (Id.) The court may consider oral testimony, the parties’ declarations, 
and in the case where “the same judge hears the settlement and the motion” the judge may consult their memory 
when ruling on the motion to enter judgment. (Terry supra at 1454; Hines v. Luke (2008) 167 Cal.App.4th 1174, 
1182.)  

The court is implicitly authorized to “interpret the terms and conditions to settlement.” (Fiore v. Alvord 
(1985) 182 Cal.App.3d 561, 566.) Where a settlement term is ambiguous, “the court must admit and consider 
extrinsic evidence to determine what the parties actually intended the word or phrase to mean,” such as parties’ 
declarations detailing the negotiations leading to the settlement agreement. (Stiller v. Sears Roebuck & Co. 
(2010)189 Cal. App. 4th 175,183-84.) The court interprets the terms of the settlement by an objective standard i.e., 
a reasonable person’s conclusion of the “parties' objective manifestations of agreement or objective expressions of 
intent.” (Id. at 185.) 

A settlement agreement has the “attributes” of a judgment “in that it is decisive of the rights of the parties 
and serves to bar reopening of the issues settled.” (Gorman v. Holte, (1985) 164 Cal. App. 3d 984, 988.) “Absent 
a fundamental defect in the agreement itself the terms are binding on the parties.” (Id.) If the court finds that the 
litigants have “entered into an enforceable settlement” it should grant the motion and “enter judgment pursuant to 
the terms of the settlement.” (Hines supra at 1182.) 

 In this case, defendant’s insurance carrier Alliance United Insurance Company was to pay $10,000 in 
limits and defendant was to pay $7695.93 with installment payments of $100 on the 15th of each month.  To date, 
plaintiff has only received $400 from the defendant. 

 Defendant has failed to remedy the default. 

 The requested Judgment of $10,375.09 is comprised of the principal settlement amount of $17,695.93, 
plus interest of $918.69, which accrued at the legal rate of 7% per annum since the default date 0f 5/15/2022, plus 
costs of $529.60, plus attorney’s fees of $1,630.87, less payments received by Defendant and Defendant’s 
insurance carrier of $10,400.00. 

 Good cause appearing, the motion is GRANTED. Plaintiff is entitled to a judgment in the sum of 
$10,375.09. Counsel for plaintiff is to prepare an appropriate judgment and submit it to this Department via the 
clerk’s e-filing queue. 

 

IV. Tentative Ruling and Hearing.  

The Tentative Ruling was duly posted. 

 

V. Case Management.  

 

(Id. at 811.) 
 

27 A settlement is unenforceable where there is no agreement on the meaning of a term. (Lindsay. supra at 1623.) In 
Lindsay, when a term was referenced inconsistently between different versions of a written agreement and the parties 
disputed its meaning, the court found that with no consistent evidence of what the parties meant this left them with a “contract 
that is uncertain regarding a material term” and which therefore could not be enforced. (Id.) 



 

 

Deferred. 

 

VI. Conclusion and Order. 

 The motion of defendant State Farm Mutual Automobile Insurance Company to vacate the dismissal and 
enforce a settlement agreement and enter judgment is GRANTED. Plaintiff is entitled to a judgment in the sum of 
$10,375.09. Counsel for plaintiff is to prepare an appropriate judgment and submit it to this Department via the 
clerk’s e-filing queue. 

 

 
____________________________________ 

DATED: 
_________________________________________________________ 

HON. SOCRATES PETER MANOUKIAN 
Judge of the Superior Court 

County of Santa Clara 
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CASE NO.:  22CV398680  William Healy v. Robert Brower, Sr., et al. 
DATE: 25 May 2023 TIME: 9:00 am LINE NUMBER: 14 
This matter will be heard by the Honorable Judge Socrates Peter Manoukian in Department 20 in the Old Courthouse, 2nd 
Floor, 161 North First Street, San Jose. Any party opposing the tentative ruling must call Department 20 at 408.808.6856 and 
the opposing party no later than 4:00 PM on 24 May 2023. Please specify the issue to be contested when calling the Court 
and Counsel. 

---oooOooo--- 

Order on  
Motion of Defendant Robert Brower, Jr. 

to Dismiss, etc. 

 

I. Statement of Facts. 

Plaintiff filed this complaint on 20 May 2022.28   

In or about December 2014, Campeau Goodsell Smith, L.C. (“CGS”) was retained to represent defendant 
Robert S. Brower, Sr. (“Senior”) in a claim against Senior as a guarantor of a loan (“Monterey Action”). (Complaint, 
¶12.) CGS represented Senior in the Monterey Action until June 2017 when CGS secured an order granting 
withdrawal as counsel. (Id.) CGS was paid in full for services prior to 11 March 2015. (Id.) 

In or about March 2015, defendant Senior retained CGS to represent defendant Senior as a debtor in a 
bankruptcy (“Bankruptcy Action”). (Complaint, ¶13.) Between approximately March 2015 and June 2017, CGS 
provided legal services on behalf of Senior in the Bankruptcy Action. (Id.) On 23 June 2017, the court in the 
Bankruptcy Action issued an order relieving CGS as counsel for Senior in the Bankruptcy Action effective 7 July 
2017. (Id.) 

In or about June 2015, defendant Senior retained CGS in an Adversary Proceeding before the Bankruptcy 
Court. (Complaint, ¶14.) Between approximately June 2015 and February 2017, CGS provided legal services on 
behalf of Senior in the Adversary Proceeding. (Complaint, ¶16.) At all times, defendants Robert S. Brower, Jr. 
(“Junior”) and Patricia A. Brower, individually and as trustee of the Brower Trust (2015), Dated June 30, 2015 
(“Patricia”)29, were personally aware of CGS’s representation of Senior in at least the Adversary Proceeding. 
(Complaint, ¶17.) 

 
28 This Department intends to comply with the time requirements of the Trial Court Delay Reduction Act (Government Code, 
§§ 68600–68620).  The California Rules of Court state that the goal of each trial court should be to manage limited and 
unlimited civil cases from filing so that 100 percent are disposed of within 24 months.  (Ca. St. Civil Rules of Court, Rule 
3.714(b)(1)(C) and (b)(2)(C). 

29 To avoid confusion, the court refers to Patricia A. Brower by her first name. The court means no disrespect. 

mailto:smanoukian@scscourt.org
http://www.scscourt.org/


 

 

On 20 February 2019, plaintiff William J. Healy, as assignee of CGS (“Healy”), commenced a state court 
action against Senior to recover fees and costs incurred relative to the Adversary Proceeding. (Complaint, ¶24.) 
On 12 March 2020, following Senior’s default, the court entered a judgment against Senior for $149,795.82 
(“Brower Judgment”). (Id.) As of 12 March 2022, the outstanding balance of the Brower Judgment was 
$164,775.40, exclusive of costs. (Complaint, ¶25.) 

At or near commencement of the Bankruptcy Action and until approximately 24 September 2020, Senior 
controlled all the operations of Coast Cypress Corporation (“Cypress”), including sale of real property located at 
8890 and 8940 Carmel Valley Road in Carmel (“Wine Estate Property”). (Complaint, ¶27.) Senior caused Cypress 
to sell the Wine Estate Property for $12,035.707.24 with net proceeds in excess of $7 million. (Complaint, ¶28.) 
After sale of the Wine Estate Property, Cypress ceased all business operations and defendants Senior; Junior; 
Patricia; Great American Wineries, Inc. (“GAW”); and Deerleaf Holdings, Inc. (“Deerleaf”) began an elaborate and 
complex scheme to transfer the net proceeds from Cypress to defendants in an effort to hinder, delay, and defraud 
creditors, including plaintiff Healy. (Complaint, ¶¶28 – 66.) 

On 20 May 202230, plaintiff Healy commenced the instant action by filing a complaint against defendants 
Senior; Estate of Robert S. Brower, Sr.; Junior; Patricia; GAW; and Deerleaf asserting causes of action for: 

(1) Violation of the Uniform Voidable Transactions Act (UVTA) (Actual Intent) [against all defendants] 

(2) Violation of the Uniform Voidable Transactions Act (UVTA) (Without Receiving a Reasonably 
Equivalent Value) [against all defendants] 

(3) Common Law Avoidance, Recovery, and Damages for Fraudulent Transfer [against all defendants] 

(4) Civil Conspiracy to Fraudulently Transfer Assets [against all defendants] 

(5) Aiding and Abetting Fraudulently Transfer of Assets [against all defendants] 

On 7 October 2022, defendants filed the motion now before the court, a demurrer to plaintiff Healy’s 
complaint. 

This Court overruled the demurrer of this defendant on 01 December 2022.  On 06 January 2023, 
pursuant to Code of Civil Procedure, §§ 586 and 585, plaintiff submitted an application for entry of a default 
against/of on January 6, 2023, pursuant to Code of Civil Procedure, §  586 and 585, Plaintiff submitted an 
application for 

entry of a default against/of defendant for his failure to file an answer following the overruling of the 
Demurrer.for his failure to file an answer following the overruling of the Demurrer.for his failure to file an answer 
following the overruling of the Demurrer.  

 

II. “Motion to Dismiss Pursuant to F.R.C.P. 12(b)(6).” 

 Defendant has filed a motion to dismiss the complaint, raising several protections to each of the Plaintiff’s 
causes of action. 

 Defendant claims that these defenses include a lack of requisite intent, the absence of specific and 
detailed allegations, failure to establish necessary elements, and the insufficiency of the factual allegations 
concerning the Defendant's actual knowledge and substantial assistance. 

 

III. Analysis. 

 
30 This Department intends to comply with the time requirements of the Trial Court Delay Reduction Act (Government Code, 
§§ 68600–68620). The California Rules of Court state that the goal of each trial court should be to manage limited and 
unlimited civil cases from filing so that 100 percent are disposed of within 24 months. (Ca. St. Civil Rules of Court, Rule 
3.714(b)(1)(C) and (b)(2)(C).) 



 

 

 Pursuant to Code of Civil Procedure, § 585 “Judgment may be had, if the defendant fails t0 answer the 
complaint . . .” 

 Pursuant to Code of Civil Procedure, § 586 (a), “In the following cases the same proceedings shall be 
had, and judgment shall be rendered in the same manner, as if the defendant had failed to answer . . .(2) If the 
demurrer to the complaint is overruled . . . , or where only one thereof is filed, if the demurrer is overruled or the 
motion to strike is denied, and the defendant fails to answer the complaint within the time allowed by the court.” 

 Default has been entered, and the only option that the defendant has is to file a motion to set aside the 
default on a showing of good cause,  However “[t]he record here amply supports the trial court's findings that 
defendants' failure to respond to the complaint in this case was knowing and deliberate.”  (McClain v. 
Kissler (2019) 39 Cal.App.5th 399, 405.) 

When a party is self-represented, that fact taken alone is not a basis for relief under section 473. 
(Burnete v. La Casa Dana Apartments (2007) 148 Cal.App.4th 1262, 1270 (Burnete ).) “ ‘A doctrine generally 
requiring or permitting exceptional treatment of parties who represent themselves would lead to a quagmire in the 
trial courts, and would be unfair to the other parties to litigation.’ [Citation.]” (Ibid.) A litigant who represents him or 
herself is not entitled to more leniency with respect to adherence to legal requirements. (Id. at p. 1267, see also 
County of Orange v. Smith (2005) 132 Cal.App.4th 1434, 1444.) 

“Courts neither act as guardians for incompetent parties nor for those who are grossly careless of their 
own affairs.... The only occasion for the application of [Code of Civil Procedure,] section 473 is where a party is 
unexpectedly placed in a situation to his injury without fault or negligence of his own and against which ordinary 
prudence could not have guarded. Neither inadvertence nor neglect will warrant judicial relief unless it may be 
reasonably classified as of the excusable variety upon a sufficient showing. [Citation.]” (Elms v. Elms (1946) 72 
Cal.App.2d 508, 513.) To determine whether a party's mistake or neglect is excusable, a court inquires whether a “ 
‘reasonably prudent person under the same or similar circumstances’ might have made the same error. [Citation.]” 
(Generale Bank Nederland v. Eyes of the Beholder Ltd. (1998) 61 Cal.App.4th 1384 at 1399.) 

The motion of defendant to dismiss plaintiff’s complaint is DENIED. 

 

IV. Tentative Ruling and Hearing.  

The Tentative Ruling was duly posted. 

 

V. Case Management.  

The CMC set for 27 June 2023 will REMAIN AS SET. 

 

VI. Conclusion and Order. 

The motion of defendant to dismiss plaintiff’s complaint is DENIED. 

 

 

____________________________________ 
DATED: 

_________________________________________________________ 
HON. SOCRATES PETER MANOUKIAN 

Judge of the Superior Court 
County of Santa Clara 
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