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Calendar Line 1 
 
Case Name: Aguilar, et al. v. T&K, L.P., et al. 
Case No.: 21CV384674  
 

INTRODUCTION 
 

This is a putative class and Private Attorneys General Act (“PAGA”) action. Plaintiffs 
James E. Aguilar (“Plaintiff Aguilar”) and Pamela Cazares (“Plaintiff Cazares”) allege that 
Defendant T&K, L.P. (“Defendant”), which operates a chain of franchised Taco Bell 
restaurants in California, failed to provide employees with compliant meal and rest breaks, 
failed to pay minimum and overtime wages, issued noncompliant wage statements, and 
committed other wage and hour violations.   
 

Now before the Court is Plaintiffs’ motion for preliminary approval of a settlement, 
which is unopposed. As discussed below, the Court is inclined to grant preliminary approval, 
but wants Plaintiffs to provide additional information regarding Plaintiff Aguilar’s Age 
Discrimination in Employment Act claim and to make certain minor modifications to the class 
notice. 

 
BACKGROUND 

 
Plaintiff Aguilar began employment with Defendant in August 2020 and Plaintiff 

Cazares began employment Defendant November 2020. (First Amended Class Action 
Complaint (“FAC”), ¶ 3.)   They were both employed by Defendant until March 2021 as non-
exempt employees. (Ibid.) 

 
According to Plaintiffs, their wages were paid late. (FAC, ¶ 8.)  And, while employees 

routinely earned non-discretionary incentive wages but overtime, double time, and sick pay 
was paid at their base pay rate rather than the regular rate of pay. (FAC, ¶ 11.) Further, 
Defendant did not have an immutable time keeping system to record all hours worked and 
utilized an ulawful rounding policy resulting in employees not being paid for all hours worked. 
(FAC, ¶ 12.)   

 
Employees frequently had to work through their meal and rest periods. (FAC, ¶¶ 14-

15.)  Plaintiffs also allege that Defendant failed to provide them with paper wage statements or 
the option to receive paper wage statements. (FAC, ¶ 20.) Defendant also required employees 
to use their personal vehicles and cellular phones for work purposes without compensation. 
(FAC, ¶ 22.)     
 

 Based on these allegations, Plaintiffs assert putative class claims for: (1) violation of 
Business and Professions Code section 17200, et seq.; (2) failure to pay minimum wages, in 
violation of Labor Code sections 1194, 1197, and 1197.1; (3) failure to pay overtime wages, in 
violation of Labor Code section 510, et seq.; (4) failure to provide rest breaks violation of 
Labor Code sections 226.7 and 512 by and the relevant Industrial Wage Commission order; (5) 
failure to provide rest breaks violation of Labor Code sections 226.7 and 512 by and the 
relevant wage order; (6) violation of Labor Code section 226 by failing to provide accurate 
itemized wage statements; (7) failure to provide wage when due under Labor Code sections 
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201 through 203; (8) failure to reimburse employees for required expenses under Labor Code 
section 2802; and (9) a representative claim for PAGA penalties (Lab. Code, § 2698, et seq.). 
 

Now, Plaintiffs move for an order preliminarily approving the settlement of the class 
and PAGA claims, provisionally certifying the settlement class, approving the form and 
method for providing notice to the class, and scheduling a final fairness hearing.     

 
DISCUSSION  

 
I. Legal Standards for Settlement Approval 

 
A. Class Action   

 
Generally, “questions whether a [class action] settlement was fair and reasonable, 

whether notice to the class was adequate, whether certification of the class was proper, and 
whether the attorney fee award was proper are matters addressed to the trial court’s broad 
discretion.”  (Wershba v. Apple Computer, Inc. (2001) 91 Cal.App.4th 224, 234–235 
(Wershba), disapproved of on other grounds by Hernandez v. Restoration Hardware, Inc. 
(2018) 4 Cal.5th 260.)      

In determining whether a class settlement is fair, adequate and reasonable, the trial 
court should consider relevant factors, such as the strength of plaintiffs’ case, the risk, expense, 
complexity and likely duration of further litigation, the risk of maintaining class action status 
through trial, the amount offered in settlement, the extent of discovery completed and the stage 
of the proceedings, the experience and views of counsel, the presence of a governmental 
participant, and the reaction of the class members to the proposed settlement. (Wershba, supra, 
91 Cal.App.4th at pp. 244-245, internal citations and quotations omitted.)   

 
In general, the most important factor is the strength of the plaintiffs’ case on the merits, 

balanced against the amount offered in settlement. (See Kullar v. Foot Locker Retail, Inc. 
(2008) 168 Cal.App.4th 116, 130 (Kullar).)  But the trial court is free to engage in a balancing 
and weighing of relevant factors, depending on the circumstances of each case.  (Wershba, 
supra, 91 Cal.App.4th at p. 245.) The trial court must examine the “proposed settlement 
agreement to the extent necessary to reach a reasoned judgment that the agreement is not the 
product of fraud or overreaching by, or collusion between, the negotiating parties, and that the 
settlement, taken as a whole, is fair, reasonable and adequate to all concerned.” (Ibid., citation 
and internal quotation marks omitted.) The trial court also must independently confirm that 
“the consideration being received for the release of the class members’ claims is reasonable in 
light of the strengths and weaknesses of the claims and the risks of the particular litigation.” 
(Kullar, supra, 168 Cal.App.4th at p. 129.) Of course, before performing its analysis the trial 
court must be “provided with basic information about the nature and magnitude of the claims 
in question and the basis for concluding that the consideration being paid for the release of 
those claims represents a reasonable compromise.” (Id. at pp. 130, 133.)   

 
B. PAGA   

 
Labor Code section 2699, subdivision (l)(2) provides that “[t]he superior court shall 

review and approve any settlement of any civil action filed pursuant to” PAGA. The court’s 
review “ensur[es] that any negotiated resolution is fair to those affected.” (Williams v. Superior 
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Court (2017) 3 Cal.5th 531, 549.) Seventy-five percent of any penalties recovered under 
PAGA go to the Labor and Workforce Development Agency (“LWDA”), leaving the 
remaining twenty-five percent for the aggrieved employees. (Iskanian v. CLS Transportation 
Los Angeles, LLC (2014) 59 Cal.4th 348, 380, overruled on other grounds by Viking River 
Cruises, Inc. v. Moriana (2022) ___U.S.___, 2022 U.S. LEXIS 2940.)     
 

Similar to its review of class action settlements, the Court must “determine 
independently whether a PAGA settlement is fair and reasonable,” to protect “the interests of 
the public and the LWDA in the enforcement of state labor laws.” (Moniz v. Adecco USA, Inc. 
(2021) 72 Cal.App.5th 56, 76–77.) It must make this assessment “in view of PAGA’s purposes 
to remediate present labor law violations, deter future ones, and to maximize enforcement of 
state labor laws.” (Id. at p. 77; see also Haralson v. U.S. Aviation Servs. Corp. (N.D. Cal. 
2019) 383 F. Supp. 3d 959, 971 [“when a PAGA claim is settled, the relief provided for under 
the PAGA [should] be genuine and meaningful, consistent with the underlying purpose of the 
statute to benefit the public ….”], quoting LWDA guidance discussed in O’Connor v. Uber 
Technologies, Inc. (N.D. Cal. 2016) 201 F.Supp.3d 1110 (O’Connor).)     
 

The settlement must be reasonable in light of the potential verdict value. (See 
O’Connor, supra, 201 F.Supp.3d at p. 1135 [rejecting settlement of less than one percent of the 
potential verdict].) But a permissible settlement may be substantially discounted, given that 
courts often exercise their discretion to award PAGA penalties below the statutory maximum 
even where a claim succeeds at trial. (See Viceral v. Mistras Group, Inc. (N.D. Cal., Oct. 11, 
2016, No. 15-CV-02198-EMC) 2016 WL 5907869, at *8-9.)  

 
II. Settlement Process 

According to Plaintiffs’ counsel, the parties have engaged in significant written 
discovery. Defendant produced, inter alia, time and payroll records for a sample of 25% of the 
class, aggregate workweek and pay period data, and copies of applicable handbooks, policies, 
and procedures. Class counsel used that data to calculate Defendant’s liability exposure. 

On August 29, 2022, the parties attended mediation with the Honorable Carl West 
(Ret.). After a full day of negotiations with his assistance, they were able to reach the 
agreement now before the Court.   
  

III. Settlement Provisions 
 

The non-reversionary gross settlement amount is $2,000,000. Attorney fees of up to 
$666,666.66 (one-third of the gross settlement), litigation costs of up to $25,000, and up to 
$25,000 in administration costs will be paid from the gross settlement. One hundred thousand 
dollars of the gross settlement amount will be allocated to PAGA penalties, 75 percent of 
which ($75,000) will be paid to the LWDA. The named plaintiffs will seek incentive awards of 
$10,000 each.      
 

The net settlement will be allocated to class members proportionally based on their pay 
periods worked during the class of July 23, 2017 up to and including October 29, 2022. The 
PAGA payment will be allocated to aggrieved employees on a pro rata basis based on their 
number of pay periods worked during the PAGA period of May 19, 2020 up to and including 
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October 29, 2022. Counsel calculates that the average payment will be around $610.99 to each 
of the 1,904 class members. Class members will not be required to submit a claim to receive 
their payments. For tax purposes, settlement payments will be allocated 10 percent to wages 
and 90 percent to penalties and interest. The PAGA payments will be treated as 100 percent 
penalties and no wages. The employer’s share of payroll taxes will be paid in addition to the 
gross settlement. Funds associated with checks uncashed after 180 days will be paid to Child 
Advocates of Silicon Valley, a 401(c) nonprofit organization.   
 

In exchange for the settlement, class members who do not opt out will release “all 
claims that were alleged or reasonably could have been alleged in the Complaint based on the 
facts contained therein, arising during the Class Period, including,” including specified wage 
and hour and expense reimbursement claims. The release is appropriately tailored to the factual 
allegations at issue. (See Amaro v. Anaheim Arena Management, LLC (2021) 69 Cal.App.5th 
521, 537.)  And the PAGA release is appropriately limited to “all claims for PAGA penalties 
that were alleged, or reasonably could have been alleged, based on the facts stated in the 
complaint, first amended complaint, and PAGA notice provided to the LWDA pursuant to 
Labor Code section 2699.3, subd. (a), including but not limited to,” specified Labor Code 
violations. Consistent with the statute, aggrieved employees will not be able to opt out of the 
PAGA portion of the settlement.  
 

IV. Fairness of Settlement 
 

Defendant asserted certain defenses, denying all liability for each claim and articulating 
that it fully complied with all employment laws. Based on the records provided by Defendant, 
Plaintiffs’ expert found a 39.1 percent rate of meal and rest break deficiencies and estimated 
the meal rest period damages at $5,020,621. Plaintiffs allege that they were required to spend 
time completed work-related tasks before and after their shifts while off-the-clock and 
Plaintiffs estimated Defendant’s exposure for this claim to be $124,515. With regard to the 
regular rate theory, class members were underpaid by an estimated $57,248. The maximum 
exposure on the business expense claim was $152,302 or $5 per month for each class member 
during the class period. Plaintiffs estimated Defendant’s exposure for these wage statement 
violations to be approximately $5,369,066, consisting of $3,337,316 for Labor Code section 
203 waiting time penalties and $2,031,750 for Labor Code section 226 penalties. PAGA 
penalties could total $8,242,500.00. 
 

Class counsel calculated Defendant’s total maximum exposure at $18,966,252.00 
comprised of $10,723,752.00 dollars for class liability and another $8,242,500.00 for PAGA 
penalties. Thus, the settlement amount of $2,000,000.00 represents approximately 18.6% of 
Defendant’s class-wide liability exposure and approximately 10.5% of Defendant’s maximum 
liability exposure with penalties. The PAGA payment of $100,000 represents approximately 
five percent of the settlement amount. In light of the large portion of the case’s value 
attributable to highly uncertain penalties, the settlement achieves a good result for the class.   

 
For purposes of preliminary approval, the Court finds that the settlement is fair and 

reasonable to the class, and the PAGA allocation is genuine, meaningful, and reasonable in 
light of the statute’s purposes. Of course, the Court retains an independent right and 
responsibility to review the requested attorney fees and award only so much as it determines to 
be reasonable. (See Garabedian v. Los Angeles Cellular Telephone Co. (2004) 118 
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Cal.App.4th 123, 127–128.) Counsel shall submit lodestar information prior to the final 
approval hearing in this matter so the Court can compare the lodestar information with the 
requested fees. (See Laffitte v. Robert Half Intern. Inc. (2016) 1 Cal.5th 480, 504 [trial courts 
have discretion to double-check the reasonableness of a percentage fee through a lodestar 
calculation].) Counsel must disclose their fee sharing arrangement, as well.   
 

V. Proposed Settlement Class 
 
Plaintiff requests that the following settlement class be provisionally certified: “all 

individuals who are or previously were employed by T&K, L.P. (‘Defendant’) in California 
and classified as a non-exempt employee at any time during the Class Period.” 
   

A.   Legal Standard for Certifying a Class for Settlement Purposes   
  
  Rule 3.769(d) of the California Rules of Court states that “[t]he court may make an 
order approving or denying certification of a provisional settlement class after [a] preliminary 
settlement hearing.”  Code of Civil Procedure section 382 authorizes certification of a class 
“when the question is one of a common or general interest, of many persons, or when the 
parties are numerous, and it is impracticable to bring them all before the court ….”   
  
  Code of Civil Procedure section 382 requires the plaintiff to demonstrate by a 
preponderance of the evidence: (1) an ascertainable class and (2) a well-defined community of 
interest among the class members. (Sav-On Drug Stores, Inc. v. Superior Court (2004) 34 
Cal.4th 319, 326, 332 (Sav-On Drug Stores).) “Other relevant considerations include the 
probability that each class member will come forward ultimately to prove his or her separate 
claim to a portion of the total recovery and whether the class approach would actually serve to 
deter and redress alleged wrongdoing.” (Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429, 435.) 
The plaintiff has the burden of establishing that class treatment will yield “substantial benefits” 
to both “the litigants and to the court.” (Blue Chip Stamps v. Superior Court (1976) 18 Cal.3d 
381, 385.)         
  

In the settlement context, “the court’s evaluation of the certification issues is somewhat 
different from its consideration of certification issues when the class action has not yet 
settled.” (Luckey v. Superior Court (2014) 228 Cal.App.4th 81, 93.) As no trial is anticipated in 
the settlement-only context, the case management issues inherent in the ascertainable class 
determination need not be confronted, and the court’s review is more lenient in this respect. 
(Id. at pp. 93–94.) But considerations designed to protect absentees by blocking unwarranted or 
overbroad class definitions require heightened scrutiny in the settlement-only class context, 
since the court will lack the usual opportunity to adjust the class as proceedings unfold. (Id. at 
p. 94.)     
  

B.   Ascertainable Class   
  

A class is ascertainable “when it is defined in terms of objective characteristics and 
common transactional facts that make the ultimate identification of class members possible 
when that identification becomes necessary.” (Noel v. Thrifty Payless, Inc. (2019) 7 Cal.5th 
955, 980 (Noel).) A class definition satisfying these requirements “puts members of the class 
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on notice that their rights may be adjudicated in the proceeding, so they must decide whether to 
intervene, opt out, or do nothing and live with the consequences. [Citation.] This kind of class 
definition also advances due process by supplying a concrete basis for determining who will 
and will not be bound by (or benefit from) any judgment.” (Ibid.) 
  

“As a rule, a representative plaintiff in a class action need not introduce evidence 
establishing how notice of the action will be communicated to individual class members in 
order to show an ascertainable class.”  (Noel, supra, 7 Cal.5th at p. 984.)  Still, it has long been 
held that “[c]lass members are ‘ascertainable’ where they may be readily identified … by 
reference to official records.”  (Rose v. City of Hayward (1981) 126 Cal. App. 3d 926, 932, 
disapproved of on another ground by Noel, supra, 7 Cal.5th 955; see also Cohen v. DIRECTV, 
Inc. (2009) 178 Cal.App.4th 966, 975-976 [“The defined class of all HD Package subscribers is 
precise, with objective characteristics and transactional parameters, and can be determined by 
DIRECTV’s own account records. No more is needed.”].)     
  

Here, the 1,904 class members are readily identifiable based on Defendant’s 
employment and payroll records, and the settlement class is defined based on objective 
characteristics. The Court finds that the settlement class is numerous, ascertainable, and 
appropriately defined.   
  

C. Community of Interest   
  

The “community-of-interest” requirement encompasses three factors: (1) predominant 
questions of law or fact, (2) class representatives with claims or defenses typical of the class, 
and (3) class representatives who can adequately represent the class. (Sav-On Drug Stores, 
supra, 34 Cal.4th at pp. 326, 332.)   
  

For the first community of interest factor, “[i]n order to determine whether common 
questions of fact predominate the trial court must examine the issues framed by the pleadings 
and the law applicable to the causes of action alleged.” (Hicks v. Kaufman & Broad Home 
Corp. (2001) 89 Cal.App.4th 908, 916 (Hicks).) The court must also examine evidence of any 
conflict of interest among the proposed class members. (See J.P. Morgan & Co., Inc. v. 
Superior Court (2003) 113 Cal.App.4th 195, 215.) The ultimate question is whether the issues 
which may be jointly tried, when compared with those requiring separate adjudication, are so 
numerous or substantial that the maintenance of a class action would be good for the judicial 
process and to the litigants. (Lockheed Martin Corp. v. Superior Court (2003) 29 Cal.4th 1096, 
1104-1105 (Lockheed Martin).) “As a general rule if the defendant’s liability can be 
determined by facts common to all members of the class, a class will be certified even if the 
members must individually prove their damages.” (Hicks, supra, 89 Cal.App.4th at p. 916.)   
  

Here, it appears that common legal and factual issues predominate. Plaintiff’s claims 
arise from Defendant’s wage and hour practices, which would apply to the other class 
members, who are similarly-situated.      
  
  As to the second factor,         
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The typicality requirement is meant to ensure that the class representative is 
able to adequately represent the class and focus on common issues. It is only 
when a defense unique to the class representative will be a major focus of the 
litigation, or when the class representative’s interests are antagonistic to or in 
conflict with the objectives of those she purports to represent that denial of class 
certification is appropriate. But even then, the court should determine if it would 
be feasible to divide the class into subclasses to eliminate the conflict and allow 
the class action to be maintained.         

  
(Medrazo v. Honda of North Hollywood (2008) 166 Cal. App. 4th 89, 99, internal citations, 
brackets, and quotation marks omitted.)       
  

Like other members of the class, Plaintiffs were employed by Defendant as non-exempt 
employees and they allege that they suffered the violations at issue. The anticipated defenses 
are not unique to Plaintiff as they are based on Defendant’s general compliance with applicable 
laws and its own policies and procedures. There is no indication before the Court that 
Plaintiff’s interests are otherwise in conflict with those of the class. The Court finds that 
Plaintiffs have sufficiently demonstrated typicality. 
  

Finally, adequacy of representation “depends on whether the plaintiff’s attorney is 
qualified to conduct the proposed litigation and the plaintiff’s interests are not antagonistic to 
the interests of the class.” (McGhee v. Bank of America (1976) 60 Cal.App.3d 442, 450.) The 
class representative does not necessarily have to incur all of the damages suffered by each 
different class member in order to provide adequate representation to the class. (Wershba, 
supra, 91 Cal.App.4th at p. 238.) “Differences in individual class members’ proof of damages 
[are] not fatal to class certification. Only a conflict that goes to the very subject matter of the 
litigation will defeat a party’s claim of representative status.” (Ibid., internal citations and 
quotation marks omitted.)   
  

Here, Plaintiffs would appear to have the same interest in maintaining this action as any 
other class member would have. Plaintiffs are represented by experienced counsel who are 
qualified to represent the class. The Court finds that Plaintiffs and their counsel are adequate to 
represent the class.  
  

D.   Substantial Benefits of Class Certification     
  

“[A] class action should not be certified unless substantial benefits accrue both to 
litigants and the courts. . . .” (Basurco v. 21st Century Ins. (2003) 108 Cal.App.4th 110, 120, 
internal quotation marks omitted.) The question is whether a class action would be superior to 
individual lawsuits. (Ibid.) “Thus, even if questions of law or fact predominate, the lack of 
superiority provides an alternative ground to deny class certification.” (Ibid.) Generally, “a 
class action is proper where it provides small claimants with a method of obtaining redress and 
when numerous parties suffer injury of insufficient size to warrant individual action.” (Id. at 
pp. 120–121, internal quotation marks omitted.)           
  

Here, the class is large, comprised of an estimated 1,904 class members. It would surely 
be inefficient for the Court to hear and decide the same issues separately and repeatedly for 
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each class member. Further, it would be cost prohibitive for each class member to file suit 
individually, as each member would have the potential for little to no monetary recovery. It is 
clear that a class action provides substantial benefits to both the litigants and the Court in this 
case. 
 

VI. Notice 
 

The content of a class notice is subject to court approval. (Cal. Rules of Court, rule 
3.769(f).)  “The notice must contain an explanation of the proposed settlement and procedures 
for class members to follow in filing written objections to it and in arranging to appear at the 
settlement hearing and state any objections to the proposed settlement.” (Ibid.) In determining 
the manner of the notice, the court must consider: “(1) The interests of the class; (2) The type 
of relief requested; (3) The stake of the individual class members; (4) The cost of notifying 
class members; (5) The resources of the parties; (6) The possible prejudice to class members 
who do not receive notice; and (7) The res judicata effect on class members.” (Cal. Rules of 
Court, rule 3.766(e).)         
  

Here, the notice describes the lawsuit, explains the settlement, and instructs class 
members that they may opt out of the settlement (except the PAGA component) or object. The 
gross settlement amount and estimated deductions are provided. Class members are informed 
of their qualifying pay periods as reflected in Defendant’s records and are instructed how to 
dispute this information. They are given 45 days to request exclusion from the class or submit a 
written objection to the settlement.1 Class members are instructed that they may appear at the 
final fairness hearing to make an oral objection without submitting a written objection. Notice 
will be provided in Spanish translation.   
  

The form of notice is generally adequate, but must be modified to instruct class 
members that they may opt out of or object to the settlement simply by providing their name, 
without the need to provide their Social Security Number, phone number, or other personal 
information. 
  

With regard to appearances at the final fairness hearing, the notice shall be further 
modified to instruct class members as follows:               
  

The judge overseeing this case encourages remote appearances.  (As of August 
15, 2022, the Court’s remote platform is Microsoft Teams.)  Class members 
who wish to appear remotely should contact class counsel at least three days 
before the hearing if possible.  Instructions for appearing remotely are provided 
at https://www.scscourt.org/general_info/ra_teams/video_hearings_teams.shtml 
and should be reviewed in advance. Class members may appear remotely using 
the Microsoft Teams link for Department 1 (Afternoon Session) or by calling 
the toll free conference call number for Department 1. Any class member who 
wishes to appear in person should check in at Court Services (1st floor, 
Downtown Superior Courthouse, 191 N. 1st St., San Jose) and wait for a 
sheriff’s deputy to escort him or her to the courtroom for the hearing.     

 
1 The notice will provide the date by which the class members must respond. 
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Turning to the notice procedure, the parties have selected ILYM Group, Inc. as the 

settlement administrator. Defendant will provide a list of class members to the administrator 
within 10 days of the date of preliminary approval of the settlement.  The administrator will 
mail the notice packet within 45 days of preliminary approval, after updating class members’ 
addresses using the National Change of Address Database. The deadline for responses will be 
45 days after mailing. Any returned notices will be re-mailed to any forwarding address 
provided or better address located through a search. Class members who receive a re-mailed 
notice will have an additional 10 days to respond.  
  

These notice procedures are appropriate and are approved. 
 

VII. Settlement of Plaintiff Aguilar’s Individual Claims 

The settlement agreement provides that Plaintiff Aguilar “acknowledges that he is 
knowingly and voluntarily waiving and releasing any rights he may have under the Age 
Discrimination in Employment Act (‘ADEA’). Aguilar also acknowledges that the 
consideration given in this agreement for the waiver and release is $300.00 of his $10,000.00 
Class Representative’s Payment and is in addition to anything of value to which he was already 
entitled.” (Settlement Agreement, p. 28, lns. 12-16.) But, Plaintiffs have provided no 
information regarding the factual basis for this claim. Accordingly, prior to the hearing on this 
matter if possible, Plaintiff’s counsel shall file a supplemental declaration addressing the 
ADEA claim. 

CONCLUSION 
  

Prior to the hearing on this matter if possible, Plaintiff’s counsel shall file a 
supplemental declaration addressing Plaintiff Aguilar’s ADEA claim.   
  

If Plaintiff’s motion for preliminary approval is ultimately granted, the final approval 
hearing shall take place on October 26, 2023 at 1:30 p.m. in Dept. 1. 

 
The Court will prepare the order.     

 

**** 
 
LAW AND MOTION HEARING PROCEDURES 
 

Parties may appear in person or remotely. Remote appearances must be made through 
Microsoft Teams, unless otherwise arranged with the Court. Please go to 
https://www.scscourt.org/general_info/ra_teams/video_hearings_teams.shtml to find the 
appropriate link.  

 
State and local rules prohibit recording of court proceedings without a court order. 

These rules apply while in court and also while participating or listening in a hearing remotely. 
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No court order has been issued which would allow recording of any portion of this motion 
calendar.  

 
The Court does not provide court reporters for proceedings in the complex civil litigation 
departments. Any party wishing to retain a court reporter to report a hearing may do so in 
compliance with this Court’s October 13, 2020 Policy Regarding Privately Retained Court 
Reporters. The court reporter can either be in person or appear remotely.  
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Calendar Line 2 
 
Case Name:    Rogers v. iTy Labs Corp., et al. 
Case No.:    17CV306546 
  
 Plaintiff Seth Rogers brings this action for business torts, breaches of fiduciary duties, 
and related claims against: a) his former business partner, Jose Cong; b) iTy Labs Corp., the 
company he and Mr. Cong created; c) a new investor in iTy, which is Innogy New Ventures 
LLC but is now called FEV US LLC (“FEV”); d) FEV’s employee Roland Hess; and e) FEV’s 
parent company, which is E.ON Verwaltungs GmbH (“E.ON”). 
 
 Before the Court are two motions: (1) Mr. Hess’s motion to dismiss the remaining 
claims against him pursuant to Code of Civil Procedure sections 583.210; and (2) iTy Labs 
Corp.’s and Jose Cong’s (collectively, the “iTy Defendants”) motion to strike Plaintiff’s jury 
demand as to the non-stayed causes of action and equitable defenses, or in the alternative 
bifurcating the equitable and legal issues for trial with the equitable issues to be tried first.2  As 
discussed below, the Court GRANTS Mr. Hess’s motion to dismiss and GRANTS the iTy 
Defendants’ motion to strike Plaintiff’s jury demand in the operative Fourth Amended 
Complaint (“4AC”) 
 

I. MR. HESS’S MOTION TO DISMISS 
 

A. Background 
 

Plaintiff filed his original complaint in this action on February 17, 2017, which named 
the iTy Defendants as parties, and Does 1 to 25.  On July 11, 2019, Plaintiff filed an 
“Amendment to Complaint Naming Does 1-3” identifying Mr. Hess, Innogy SE and Innogy 
New Ventures LLC as Doe 1, Doe 2 and Doe 3, respectively.  That same day, Plaintiff filed for 
leave to file a first amended complaint (“FAC”); the FAC was later deemed filed on August 9, 
2019, pursuant to a stipulation and order. 

 
On December 13, 2019, Mr. Hess filed a motion to quash service of summons, which 

the Court granted on February 11, 2020.  Since that time, Plaintiff has filed a Second Amended 
Complaint, Third Amended Complaint, and- on May 4, 2022- a Fourth Amended Complaint, 
yet has never served Mr. Hess with a summons in connection with any iteration.  
Consequently, on June 1, 2022, Mr. Hess filed a motion to dismiss the claims asserted against 
him pursuant to Code of Civil Procedure sections 583.210 (“Section 583.210”), subdivision 
(a), and 583.250 (“Section 583.250”), subdivision (b).  While Mr. Hess’ motion to dismiss was 
pending, the Court of Appeals temporarily stayed all trial court proceedings from July 19, 2022 
until September 28, 2022 to permit consideration of a writ petition filed by Innogy SE. 

 
In its October 24, 2022 order on Mr. Hess’ prior motion to dismiss, the Court dismissed 

two of the five claims asserted against him- the seventh (declaratory relief) and fourteenth 
(aiding and abetting breach of fiduciary duties)- agreeing that they related back to the original 
Complaint, and therefore the three-year deadline to serve Mr. Hess pursuant to Section 
583.210, subdivision (a), had expired.  However, the Court denied the motion with respect to 
the remaining three claims- the ninth (injunctive relief), twelfth (breach of fiduciary duty) and 

 
2 FEV moves to join in the iTy Defendants’ motion to strike, and this request is GRANTED. 
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thirteenth (violation of the UCL)- concluding that they did not relate back to the original 
Complaint and that the three-year deadline did not begin to run until the FAC was deemed filed 
in August 2019. 
 

B. Legal Standard 
 

“The summons and complaint shall be served upon a defendant within three years after 
the action is commenced against the defendant.” (Code Civ. Proc., § 583.210, subd. (a).)   

 
In computing the time within which service must be made pursuant to this 
article, there shall be excluded the time during which any of the following 
conditions existed: 

 
(a) The defendant was not amendable to the process of the court. 

 
(b) The prosecution of the action or proceedings in the action was stayed and 

the stay affected service. 
 

(c) The validity of service was the subject of litigation by the parties. 
 

(d) Service, for any other reason, was impossible, impracticable, or futile due to 
causes beyond the plaintiff’s control. … 

 
(Code Civ. Proc., § 583.240 (“Section 583.240”).)   
 
If service is not made within the prescribed time, “[t]he action shall be dismissed by the court 
on its own motion or on motion of any person interested in the action, whether named as a 
party or not, after notice to the parties.”  (Code Civ. Proc., § 583.250, subd. (a)(2).)  “The 
requirements of this article are mandatory and not subject to extension, excuse, or exception 
except as expressly provided by statute.”  (Code Civ. Proc., § 583.250, subd. (b).)   
 
 “The three-year rule applies where the defendant seeking dismissal was served as a Doe 
defendant named in the original complaint, later amended to show his or her true name.  In 
short, a plaintiff has three years from the date of filing of the complaint to identify and serve a 
Doe defendant.”  (Inversiones Papluchi S.A.S. v. Superior Court (2018) 20 Cal.App.5th 1055, 
1061, internal citations omitted.)  Where a defendant is not substituted as a Doe defendant but 
is named for the first time in an amended pleading, the three years run from the filing of the 
amended pleading.  (Hennessey’s Tavern, Inc. v. American Air Filter Co. (1988) 204 
Cal.App.3d 1351, 1357-1360.)   
 

C. Discussion  
 

It is undisputed, as it was in Mr. Hess’s prior motion to dismiss pursuant to Section 
583.210, that Plaintiff has yet to serve Mr. Hess in this case.  The only dispute between the 
parties is whether the three-year deadline has passed given the events that have transpired in 
this action. 

 
Mr. Hess explains that in Plaintiff’s opposition to his prior motion to dismiss, he 

conceded that the three-year statute began to run on the claims remaining against him from the 
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date of the filing of the FAC.  He maintains that, even accounting for applicable tolling 
periods, more than three years (i.e., 1,095 days) have passed since the FAC was deemed filed 
on August 9, 2019.  Even assuming, for the sake of argument, Mr. Hess offers, that the three-
year clock stopped during the pendency of his motion to quash and the Court of Appeal’s 
temporary stay, well over 1,095 days have passed as follows: 

 
 126 days elapsed between the August 9, 2019 FAC filing date and Mr. Hess’s 

December 13, 2019 Motion to Quash; 
 889 days elapsed between the February 11, 2020 Order granting Mr. Hess’s Motion 

to Quash and the July 19, 2022 imposition of a temporary stay by the Court of 
Appeal; and  

 162 days elapsed between when the temporary stay was lifted on September 28, 
2022 and this motion was filed on March 8, 2023. 

 
Thus, for Section 583.210, subdivision (a), purposes, Mr. Hess concludes, a total of 126 + 889 
+ 162 = 1,177 days have elapsed since this action was commenced against him on August 9, 
2019.   
 
 In opposition, Plaintiff does not take issue with accuracy of the aforementioned 
calculation, but insists that the three-year period was additionally tolled by subdivisions (b) and 
(d) of Section 583.240.  Plaintiff maintains that subdivision (b), which excludes from the 
computation of time within which service must be made any period during which “[t]he 
prosecution of the action or proceedings in the action was stayed and the stay affected service,” 
and subdivision (d), which excludes the period during which service was “impossible, 
impracticable, or futile due to causes beyond the plaintiff’s control,” are implicated by the 
partial stay put in place by this Court (Hon. Walsh) on November 15, 2019.   
 

In that order, the Court granted the defendants’ motions to stay as to the first, second, 
third, fifth, sixth, twelfth and thirteenth causes of action based on its conclusion that those 
claims were subject to a Delaware forum selection clause in a Common Stock Purchase 
Agreement (“SPA”) executed between Plaintiff and iTy.  However, it denied the motion as to 
the fourth and seventh through eleventh causes of action which were subject to the California 
forum selection provision in the SPA, concluding that there was “no reason” to stay such 
claims, which were “equally if not more significant relative to the claims subject to the 
Delaware provision.”  Plaintiff insists that Mr. Hess’s position would require the Court to read 
into subdivision (b) a novel limitation that only complete stays of the entire case satisfy the 
tolling provision, a limitation already rejected by the California Supreme Court in Bruns v. E-
Commerce Exchange, Inc. (2011) 51 Cal.4th 717, 727.  
 
 Indeed, Bruns makes clear that subdivision (b) of Section 583.240 includes partial 
stays.  But Mr. Hess does not dispute this fact.  Rather, it is his position that Plaintiff cannot 
demonstrate that this partial stay “affect[ed]] service,” nor that it rendered service “impossible, 
impracticable, or futile due to causes beyond the [his] control.”  Plaintiff insists that the stay 
“affected” service because attempts to serve Mr. Hess at his known California address failed 
repeatedly, and efforts to serve him internationally (via the Hague Service Convention) or by 
publication require further court intervention. He continues that tolling does not require a 
showing that the stay presented an absolute bar to service; instead, he insists, the statute is 
satisfied when it leaves no “practical and reasonably discoverable means” of effectuating 
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service.”  (Plaintiff’s Opp. at 5:21-25, quoting Steciw w. Petra Geosciences, Inc. (2020) 52 
Cal.App.5th 806, 812.)  Plaintiff’s assertions are unavailing. 
 
 Problematically for Plaintiff, the case he relies on for such an interpretation of the 
meaning of “affect[ing] service” is, as Mr. Hess responds, readily distinguishable in ways that 
demonstrate why similar tolling is not applicable here.  In Steciw, the appellate court 
considered whether the trial’s court’s stay, which included a stay of discovery, “affected” 
timely service of a Doe defendant.  The court held that application of subdivision (b) of Section 
530.240 turns not on whether the plaintiff could have legally served process during the stay, 
but on whether the discovery stay “depriv[ed] plaintiffs of the only reasonable means of 
identifying [the Doe defendant].”  (Steciw, 52 Cal.App.5th at 813.) Here, Plaintiff has known 
Mr. Hess’s identity since he filed the FAC in August 2019, when he was substituted in for a 
Doe defendant, and offers no explanation for how the partial stay as to certain causes of action 
affected his ability to purse the other means available to him (e.g., publication or the Hague 
Service Convention) to effectuate service on Mr. Hess. 
 
 Nor has Plaintiff demonstrated how the partial stay made effectuating service on Mr. 
Hess “impossible, impracticable, or futile due to causes beyond the plaintiff’s control,” 
particularly because he seemingly never attempted to serve Mr. Hess using the aforementioned 
additional methods in the years since Mr. Hess was named as a defendant.  Plaintiff complains 
that Mr. Hess has evaded service through the other defendants’ (and counsel’s) refusal to 
disclose his true residence, but according to Mr. Hess, as discussed both before and during the 
May 3rd IDC between the parties, neither Mr. Cong nor iTy, nor their counsel, know his 
address. 
 
 Finally, Plaintiff’s assertion that the instant motion amounts to an untimely request for 
reconsideration of the Court’s October 24, 2022 order on Mr. Hess’s prior motion to dismiss is 
wholly without merit.  In that order, the Court, accepting Plaintiff’s argument as persuasive, 
concluded that the service clock had yet to run on the ninth, twelfth and thirteenth causes of 
action because the service clock did not begin to run on those claims until the FAC was filed- 
i.e., August 9, 2019.  At the time the order was filed, it had not yet been three years (including 
tolling) since the FAC was filed, whereas now it has been.  Thus, this instant motion is clearly 
not one for reconsideration. 
 
 Because Plaintiff has not demonstrated that the partial stay of the claims against Mr. 
Hess implicated subdivisions (b) and (d) of Section 583.240, the Court agrees with Mr. Hess 
that more than three years have elapsed since the service clock on those claims began to run, 
even accounting for tolling. Consequently, these claims must be dismissed pursuant to Section 
583.210, subdivision (a). 
 

D. Conclusion 
 

Mr. Hess’s motion to dismiss the remaining claims against him is GRANTED. 
 

II. iTY DEFENDANTS’ MOTION TO STRIKE JURY DEMAND, OR 
ALTERNATIVELY, BIFURCATE  

 
A. Factual Background 
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According to the operative Fourth Amended Complaint (“4AC”), Plaintiff and his 
business partner Michael Mintz formed iTy in September of 2014 in San Francisco, with the 
plan to provide workforce management software to companies of all sizes.  (4AC, ¶ 12.) 
 Plaintiff developed the intellectual property that was used in iTy’s software “Plause.”  (Ibid.) 
 In May of 2015, Plaintiff partnered with Mr. Cong to restructure iTy, and they incorporated 
the company in Delaware with the understanding that Plaintiff would provide the intellectual 
property and Mr. Cong would act as the face of the company by securing additional business 
and financing.  (Id., ¶ 16.)  On May 7, 2015, Plaintiff purchased 2,000,000 shares of common 
stock in iTy through a Common Stock Purchase Agreement (“SPA”), in exchange for the 
transfer of his intellectual property and $20.  (Id., ¶ 17.)   
  

iTy raised a first round of financing in July and August of 2015, with angel investors, 
including Mr. Cong, joining a single initial investor in the company.  (4AC, ¶ 18.)  In August 
and September of 2016, iTy obtained additional funding, including through two Convertible 
Promissory Notes executed by Plaintiff.  (Id. at ¶ 20.)  Under Paragraph 2 of the Promissory 
Notes, Plaintiff’s principal investment may be converted to stock, including preferred stock, 
upon the satisfaction of certain conditions.  (Id. at ¶ 21.)  Under Paragraph 5, iTy may not 
prepay the Promissory Notes without penalty absent the written consent of a majority in 
interest of holders of convertible promissory notes issued by iTy.  (Ibid.) 

 
 1. Mr. Cong Misleads Plaintiff and Takes Control of iTy 

  
Shortly after Plaintiff executed the last of the two Promissory Notes on September 14, 

2016, iTy again ran out of money.  (4AC, ¶ 23.)  Plaintiff could not afford to invest in any 
more bridge loans, and (at least to Plaintiff’s knowledge) Mr. Cong had no business near 
closing.  (Ibid.)  Facing these issues, Plaintiff and, purportedly, Mr. Cong aggressively pursued 
acquisitions by any and all suitors.  (Ibid.)   

 
But despite iTy’s past success at securing funding and highly successful beta trials, and 

for reasons that were unclear to Plaintiff, Mr. Cong was surprisingly unable to make headway 
on long-term financing.  (4AC, ¶¶ 24–27.)  Although investors showed interest in participating 
in or even leading iTy’s Series A funding, Mr. Cong found supposed problems with every 
possible financing deal and found reasons to scuttle all of them, including an offer by 
Emergence Capital to lead a funding round.  (Id., ¶ 28.)  Mr. Rogers used his own connections 
to set up meeting with potential acquirers but Mr. Cong inexplicably and repeatedly failed to 
attend.  (Id., ¶ 29.)  This was because, unbeknownst to Plaintiff, Mr. Cong was already meeting 
with Mr. Hess and Innogy SE, beginning in the summer of 2016.  (Id., ¶ 30.)   

 
In about August of 2016, Mr. Cong and Mr. Rogers visited the offices of “Intertrust” so 

that—according to Mr. Cong—they could take “founder photos” in an impressive office.  
(4AC, ¶ 31.)  When the photo session was concluded, a high-level Intertrust executive and 
others whom Mr. Rogers did not recognize—but now believes may have been representatives 
of Innogy—summoned Cong into a conference room at Intertrust to meet, excluding Mr. 
Rogers from the 30–90 minute meeting (which he assumed was a social meeting between old 
friends from prior business dealings).  (Ibid.)  Mr. Cong alleges on information and belief that 
Mr. Hess, Mr. Cong, and representatives of Innogy all participated in or were represented in 
this meeting and witnessed, condoned, and supported Mr. Rogers’s exclusion from the 
meeting.  (Id., ¶ 32.)  Beginning in the summer of 2016, Mr. Cong, Innogy SE, Innogy NV, 
and Mr. Hess worked together to actively conceal their ongoing meetings and communications 
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from Mr. Rogers, in order to ensure that Mr. Rogers could neither insist that iTy maximize 
shareholder value in deciding on an iTy investor other than Innogy SE and Innogy NV nor 
prevent those entities from restructuring and reorganizing iTy to the sole benefit of Innogy SE 
and its NWoW program.  (Id., ¶ 33.)  In September 2016, while Mr. Rogers remained an 
officer, director, and lead employee at iTy, and while Mr. Cong, Mr. Hess, Innogy NV, and 
Innogy SE continued to hide Innogy’s involvement from Mr. Rogers, Innogy-affiliated entities 
began to use the Plause Software in Europe, unbeknownst to Mr. Rogers.  (Id., ¶ 34.)  Innogy 
became iTy’s primary customer and primary source of funding since Mr. Cong had rejected all 
other deals and positioned Innogy as Ty’s “savior,” giving Innogy de facto control over iTy 
beginning in at least September 2016.  (Id., ¶ 36.)  Mr. Rogers was terminated as an employee 
and locked out of the iTy systems in the same month.  (Id., ¶ 37.)  Immediately thereafter, 
Innogy became iTy’s primary source of legal and strategic support for the dispute with Mr. 
Rogers.  (Ibid.) 

 
By October 11, 2016, with Plaintiff believing that iTy had no money, no imminent 

business, and no one to acquire the company, he and Mr. Cong agreed to dissolve and wind 
up iTy.  (4AC, ¶ 27.)  However, at no time did Plaintiff resign from his position with the 
company.  (Ibid.)  Mr. Cong falsely told Plaintiff that he expected that iTy would not be able to 
secure funding and would need to be closed or kept afloat solely with Mr. Cong’s continued 
investments.   (Ibid.)  Plaintiff “made clear that he would approve of Cong’s solo funding only 
under certain conditions, that his primary concern was for the company’s IP, employees, and 
investors, and that he would not allow Cong to convert iTy and its assets into a shell for a 
glorified consulting venture by Cong.”  (Ibid.)  Plaintiff and Mr. Cong ultimately agreed to 
close iTy and sell off its considerable assets, but Plaintiff would not have done this if he had 
been aware of the prospect of funding from Innogy.  (Ibid.) 
  

Following his agreement with Mr. Cong, Plaintiff understood that iTy was being wound 
up with the assistance of its corporate counsel Wilson Sonsini Goodrich & Rosati (“WSGR”).  
(4AC, ¶ 39.)  He communicated this understanding by email to iTy’s counsel at WSGR and 
specifically requested to be included on any discussions of company business while he 
remained a director.  (Ibid.)  However, on October 11, 2016, Plaintiff received notice that he 
had been “terminated” from employment with iTy.  (Id., ¶ 40.)  He immediately protested the 
legality and propriety of this “termination,” but Mr. Cong falsely assured him that “no one 
fired” him and that iTy was “just keeping with cleaning up process,” as it tried to determine if 
and how the company could survive.  (Ibid.)  Plaintiff received no communications from Mr. 
Cong, iTy, or WSGR for several weeks; however, at a social gathering in November of 2016, 
he learned that Mr. Cong was continuing to secretly operate iTy without his consent, excluding 
him from all company dealings, communications, and decisions.  (Ibid.)  From this point 
through March 2017, Mr. Cong, Mr. Hess, Innogy NV, and Innogy SE had extensive 
communications in furtherance of removing Mr. Rogers from the equation so to further their 
plan to reorganize and restructure iTy for the benefit of Innogy SE and NWoW.  (Id., ¶¶ 41–
53.) 
  

Mr. Cong ultimately (a) hired a sales manager, (b) solicited bids for a new round of 
investors, (c) entered into term sheets with investors, (d) failed to lay off all iTy employees, 
(e) closed the company’s physical office, (f) restructured salary, and (g) added features to 
Plause. (4AC, ¶ 54.)  He revoked Plaintiff’s access to the company email and Google apps and 
refused to restore it despite multiple requests.  (Id., ¶ 55.)  He orchestrated the removal of 
Plaintiff from the board of directors in January of 2017, using stockholder written consent.  
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(Id., ¶ 56.)  “This removal was effectuated at the behest of … Innogy NV and Innogy SE, who 
insisted that Rogers be removed from his directorship prior to their investment. … INNOGY’s 
desire to remove Rogers was also used as a cudgel by Cong to convince reluctant shareholders 
to support his removal vote.”  (Id., ¶ 33.)  On March 19, 2017, Mr. Cong caused all of 
Plaintiff’s unvested shares to be repurchased.  (Ibid.)   
  

 On March 20, 2017, Mr. Cong passed a resolution reducing the board to one 
directorship, making himself the only remaining director of iTy; removed Plaintiff from all 
officer positions, appointing himself secretary and treasurer; and increased the total number of 
shares in iTy to 11 million in common stock and 4,792,788 shares of “Series A Preferred 
Stock.” (4AC, ¶¶ 57–61.)  Mr. Cong authorized a “management rights letter” with FEV in 
connection with the sale and issuance of the shares, and expanded the Board to three directors: 
Mr. Cong, a director “designated by Innogy,” and an additional director.  (Id., ¶¶ 62–63.)  The 
first director FEV designated was its employee, Mr. Hess, and Plaintiff alleges on information 
and belief that Mr. Hess and Mr. Cong, as the only board members, have steered iTy to act in 
FEV’s and/or Innogy SE’s interests since March 20, 2017, consistent with the scheme they had 
been developing since the summer of 2016.  (Id., ¶ 64.)  Also, on March 20, 2017, FEV 
purchased 625,000 shares of Series A preferred stock.  (Id., ¶ 65.)   

 
 2. FEV and Mr. Cong Become Majority Shareholders 

 
On September 21, 2017, FEV purchased a further 549,568 shares of Series A preferred 

stock, bringing its total shares to over 1 million, so that FEV and Mr. Cong were the majority 
shareholders of iTy’s Series A preferred stock.  (4AC, ¶¶ 66–67.)  This dramatically diluted 
Plaintiff’s holdings, despite his reasonable expectations and agreement with Mr. Cong to 
maintain the same levels of iTy ownership through identical stock purchases and convertible 
note executions.  (Id., ¶¶ 69–71.) 

 
Plaintiff also alleges that defendants “devalued Rogers’ Series A ownership entitlement 

under the Promissory Notes” through some method, either by wrongfully procuring “the 
necessary votes to pre-pay the Promissory Notes to single out Rogers” or by converting the 
Promissory Notes “into an amount of Series A Preferred shares in iTy that was less than the 
amount to which Rogers was entitled pursuant to the terms of the Promissory Notes themselves 
and/or his various agreements with Cong.”  (4AC, ¶ 22.)  If through conversion, defendants 
acted through a restructuring that de-valued the holdings of all minority shareholders, through 
a restructuring that de-valued Mr. Rogers’s shares specifically, or by “making up a number of 
Series A Preferred shares for Rogers out of whole cloth.”  (Ibid.) 

 
In May of 2018, unbeknownst to Plaintiff, Mr. Cong and Mr. Hess created a European 

subsidiary for Plause, Plause EU.  (4AC, ¶ 72.)  Arndt Brandenberg, a FEV and/or Innogy SE 
employee, was authorized by Mr. Hess to “represent” iTy “in any way whatsoever” in 
connection with Plause EU, and Plause EU’s five “consultant employees” were all employees 
of FEV and/or Innogy SE.  (Id., ¶¶ 72–73.)  iTy was therefore obligated to compensate FEV, 
its majority shareholder, and/or its parent corporation, on a quarterly basis for their services.  
(Id., ¶ 73.) 

 
Meanwhile, Plaintiff made multiple requests for access to iTy’s financial books and 

records, minutes, and other documentation, but Mr. Cong and WSGR have refused these 
requests.  (4AC, ¶¶ 74–75.)  On November 30, 2018, Plaintiff sent a letter informing Mr. Cong 



 

 8

he would notice a shareholder meeting for January 30, 2019 and requesting shareholder 
information and financial documents.  (Id., ¶¶ 76–78.)  Unbeknownst to Plaintiff, Mr. Cong 
and Mr. Hess held a board meeting at WSGR in which they discussed dissolving the company, 
and on January 19, 2019, WSGR sent Plaintiff limited financial information, told him 
that iTy would cease operations and dissolve by the end of January, and requested that Plaintiff 
drop his request for a stockholder meeting.  (Id., ¶¶ 79–80.)  Plaintiff responded that he 
intended to proceed with the meeting and requested additional information.  (Id. ¶¶ 81–84.)     
  

The meeting was delayed by Mr. Cong until February 20, 2019, at which point Mr. 
Cong told shareholders that iTy’s commercial contract with “Innogy” was its only viable 
contract and Innogy was the only user of its software, but indicated that iTy was still trying to 
close other deals because there were no prospects for a sale.  (4AC, ¶¶ 87–89.)  Mr. Cong 
confirmed that iTy owed hundreds of thousands of dollars to “Innogy,” which it had hired to 
service iTy’s contract with PG&E, even though “Innogy” was also iTy’s main customer.  (Id., 
¶¶ 90–91.)  Mr. Cong refused to state whether “Innogy,” as iTy’s largest creditor, would 
receive all of its assets upon dissolution.  (Id., ¶ 95.)     
  

Over the several years that Cong and FEV/Innogy SE ran iTy, they engaged in 
substantial self-dealing for the benefit of FEV/Innogy SE and to the detriment of iTy’s 
minority shareholders, including a Services Agreement between FEV/Innogy SE and iTy, 
contracts awarded and software services provided to FEV/Innogy SE, and proprietary 
technology and business goodwill funneled to FEV/Innogy SE.  (4AC, ¶ 97.)  FEV/Innogy SE 
and Mr. Cong restructured iTy’s finances through the creation of Plause EU and a series of 
contracts that entirely changed iTy’s business model to preference FEV/Innogy SE.  (Ibid.)  
They focused all of iTy’s operations on a single deal with PG&E, for which iTy would pay 
FEV/Innogy SE personnel to actually execute the contract.  (Id., ¶ 98.)  This deal funneled 
most of the revenue it generated from PG&E through iTy to FEV/Innogy SE, but did not 
condition iTy’s payments to FEV/Innogy SE on payment by PG&E, despite the fact that 
PG&E’s bankruptcy was imminently foreseeable at the time the deal was made.  (Ibid.)  
Ultimately, PG&E filed for bankruptcy on January 29, 2019, and iTy sold its receivables from 
PG&E for approximately eighty cents on the dollar, entirely eliminating its own margin on the 
PG&E deals.  (Ibid.)  And rather than keeping these funds for itself or its minority 
shareholders, iTy paid the last of its money to FEV/Innogy SE, “nearly a million dollars, in the 
most egregious of what amounts to a series of improper dividends paid to a single 
shareholder.”  (Id., ¶ 99.) 
 

Plaintiff alleges upon information and belief that FEV/Innogy SE is currently 
developing a project called “Cultim8” using iTy’s core intellectual property, which was 
developed by Plaintiff.  (4AC, ¶¶ 100–102.)  Mr. Cong, Mr. Hess, and FEV/Innogy SE’s 
actions have all been fueled by FEV/Innogy SE’s desire to obtain iTy’s assets, including the 
intellectual property created by Plaintiff.  (Id., ¶ 102.)  Plaintiff alleges that Defendants acted as 
one another’s agents (id. at ¶ 8) and that FEV is a wholly owned subsidiary of Innogy SE and 
is its alter ego (id., ¶¶ 103–106).    
  

Based on these allegations, Plaintiff asserts claims for (1) fraud/intentional 
misrepresentation (against Mr. Cong), (2) concealment (against Mr. Cong), (3) negligent 
misrepresentation (against Mr. Cong), (4) breach of fiduciary duty (against Mr. Cong, FEV, 
and Innogy SE), (5) breach of oral contract (against Mr. Cong), (6) unjust enrichment (against 
Mr. Cong), (7) declaratory relief (against all defendants), (8) compliance with Corporations 
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Code sections 1601 and 1602 (against Mr. Cong); (9) injunctive relief (against all defendants), 
(10) breach of fiduciary duty to minority shareholders (against Mr. Cong, FEV, and Innogy 
SE), (11) violation of Business & Professions Code section 17200 (the “UCL”) (against Mr. 
Cong, FEV, and Innogy SE), (12) breach of fiduciary duty (against Mr. Cong and Mr. Hess as 
directors of iTy), (13) violation of the UCL (against Mr. Cong and Mr. Hess as directors 
of iTy), and (14) aiding and abetting breach of fiduciary duties (against all defendants).   

 
On November 18, 2019, the Court stayed the first, second, third, fifth, sixth twelfth and 

thirteenth causes of action, but ordered that the litigation proceed as to the other claims.  Trial 
is set for August 28, 2023. 
 

B. Discussion  
 

The iTy Defendants move to strike Plaintiff’s jury demand in the 4AC as to the 
following non-stayed causes of action, as well as three affirmative defenses, on the ground that 
all are purely equitable in nature or require application of equitable legal principles to 
determine whether compensatory (legal) relief is warranted: 

 
 Fourth: breach of fiduciary duty 
 Seventh: declaratory relief 
 Eighth: compliance with Corporations Code sections 1601 and 1602 (“Sections 1601 

and 1602”) 
 Ninth: injunctive relief 
 Tenth: breach of fiduciary duty to minority shareholders 
 Eleventh: violation of Business & Professions Code section 17200 (“UCL”) 
 Fourteenth: Aiding and abetting breach of fiduciary duties  
 Defenses: waiver, estoppel and consent/assumption of risk/acquiescence 

(“acquiescence”) 
 
Alternatively, the iTy Defendants request that, should the Court determine that there are some 
legal issues to be tried, it should bifurcate trial of the equitable and legal issues, with the former 
tried first without a jury. 
 
 “Under California law, the right to a jury trial in a civil action may be afforded either 
by statute or by the California Constitution. … [¶] …[¶] As a general matter, the California 
Legislature has authority to grant the parties in a civil action the right to a jury by statute …. 
[¶] … But even when the language and legislative history of a statute indicate that the 
Legislature intended that a cause of action established by statute is to be tried by the court 
rather than by a jury, if the California constitutional jury trial provision itself guarantees a right 
to a jury trial in such a cause of action, the Constitution prevails and a jury trial cannot be 
denied.”  (Shaw v. Superior Court (2017) 2 Cal.5th 983, 994.)  However, “the jury trial is a 
matter of right in a civil action at law, but not in equity.”  (C&K Engineering Contractors v. 
Amber Steel Co. (1978) 23 Cal.3d 1, 8.)  “[I]f the action is essentially on in equity and the 
relief sought depends upon the application of equitable doctrines, the parties are not entitled to 
a jury trial.” (Franchise Tax Bd. v. Superior Court (2011) 51 Cal.4th 1006, 1010 [internal 
citations and quotations omitted].)  In situations in which legal and equitable issues (causes of 
actions, requested remedies, or defenses) are asserted in a single lawsuit, “[t]he lawsuit is 
rarely treated as a single unit for purposes of determining the right to a jury trial.  In most 
instances, separate equitable and legal issues are kept distinct, with legal issues triable by jury 
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and equitable issues triable by the court.”  (Hoopes v. Dolan (2008) 168 Cal.App.4th 146, 156 
[internal citations and quotations omitted].)   
 
 When equitable defenses are interposed to a legal cause of action, the “proper rule” is 
for the court to hear and dispose of equitable defense first before submitting the legal claim to a 
jury.  (See Hoopes, supra, 168 Cal.App.4th at 157.)  Alternatively, the Court may try all issues 
in one proceeding, with the jury sitting in an advisory role with respect to the factual issues 
applicable to the equitable issue.  (A.C. Co. v. Security Pacific Nat. Bank (1985) 173 
Cal.App.3d 462, 473.)  The Court will address each of the claims and defenses at issue in turn. 
 
 

1. Breach of Fiduciary Duty (Fourth and Tenth Causes of Action) and Aiding 
and Abetting the Breach (Fourteenth Cause of Action) 

 
Two of the claims at issue are for breach of fiduciary duty. The fourth against Mr. 

Cong, Innogy NV and Innogy SE relates to the alleged improper termination and removal of 
Plaintiff as an employee and director of iTy, while the tenth relates to Mr. Cong’s, Innogy 
NV’s and Innogy SE’s alleged self-dealing and mismanagement of iTy.  In both claims, 
Plaintiff alleges that the defendants’ actions violated fiduciary duties owed to him as an 
employee and director of iTy, as well as the company’s minority shareholders, and he seeks 
compensatory and punitive damages as a consequence. 
 
 It is generally the case that the remedy for breach of a director’s fiduciary duty to 
minority shareholders is “unquestionably equitable” (See ZF Micro Solutions, Inc. v. TAT 
Capital Partners, Ltd. (2022) 82 Cal.App.5th 992, 999.)  Plaintiff acknowledges this, but 
maintains that his claims go beyond this because a fiduciary, Mr. Cong, is alleged to have used 
his or position to “destroy[] the corporation,” no equitable considerations are implicated, and 
the matter is cognizable at law, with an absolute entitlement to jury trial.  (Id. at 1002.)  He 
relies on ZF Micro Solutions, Inc. to support his assertion that, at a bare minimum, the breach 
asserted in the fourth cause of action is equitable in nature. 
 
 In ZF Micro Solutions, Inc., the appellate court reversed the trial’s court’s decision that 
a cross-complaint for breach of fiduciary duty, which only sought “actual damages in an 
amount to be proved at trial,” was equitable and not legal.  The court acknowledged that 
generally speaking, a director’s and majority shareholder’s breach of fiduciary duties owed to 
minority shareholders were equitable in nature, but reasoned that because the claim before it 
was predicated on the duty owed by a director to the corporation itself, the claim was legal in 
nature.  In reaching this conclusion, the court was “guided by general law regarding 
distinguishing between legal and equitable claims” (ZF Micro Solutions, Inc., 82 Cal.App.5th at 
1000) and explained that as it was not being called upon to balance or weigh the equities 
involved and the remedy requested was exclusively monetary damages, the breach claim was a 
legal one.  The court also opined that the claim before it was “not the typical breach of 
corporate fiduciary duty case, in which a director or directors have misappropriated corporate 
funds or have done something to have made the corporation do something to advantage 
themselves at the expense of some or all of the shareholders.”  (Id. at 1002.)   In such a 
circumstance, it continued, a court might have to weigh fairness or factor in the business 
judgment rule. (Ibid.)  But as the claim before it involved destruction of the corporation by the 
director’s principal, it would have been liable for the destruction even if it were not a board 
member, and such a tort would “unquestionably” be a matter for a jury to decide.  (Id.)   



 

 11

 
 The iTy Defendant insist that ZF Micro Solutions, Inc. is distinguishable because iTy is 
not suing Mr. Cong and Plaintiff lacks standing to asserts claims derivatively on behalf of iTy. 
Instead, Plaintiff is suing based on duties owned to him as a shareholder. 
 
 While it is true, as Plaintiff insists, that his fiduciary duty claims are not based solely on 
his status as a shareholder, but also on his positions as an employee and board member, the 
Court agrees with the iTy Defendants that these causes of action are mostly equitable in nature.  
This is because the principal thrust of Plaintiff’s claims is that the iTy Defendants engaged in 
conduct which interfered with his rights as a shareholder for their own benefit.  As the iTy 
Defendants maintain, neither the posture of the parties nor the nature of the duties being sued 
upon here are the same as in ZF Micro Solutions, Inc., and the alleged misconduct gives rise to 
liability based solely on Mr. Cong’s status as a director.  This is a clear departure from the facts 
of ZF Micro Solutions, Inc., where the court concluded that the conduct at issue would have 
given rise to liability in some form- perhaps trade libel or interference with prospective 
economic advantage- even if the defendants had not been directors.  The same cannot be said 
here.  Finally, even though Plaintiff is seeking compensatory damages, equitable principles 
must be applied in order to determine at the outset whether Mr. Cong breached the duties 
owed.  In such a circumstance, there is no right to a jury trial.  (See Interactive Multimedia 
Artists, Inc. v. Superior Court (1998) 62 Cal.App.4th 1546, 1555.)   
 

Thus, the Court finds that the fourth, tenth and fourteenth causes of action are equitable 
in nature and therefore not entitled to a trial by jury.  
 

2. Declaratory Relief (Seventh Cause of Action) 
 

In the seventh cause of action, Plaintiff seeks a declaration that: (1) he remains a board 
member of iTy; (2) Plaintiff did not terminate his Continuous Service Status with iTy, his 
shares continue to vest in accordance with the SPA and iTy’s option to repurchase his shares 
has not been triggered; (3) iTy shall not be permitted to prepay on the promissory notes; (4) an 
annual meeting of iTy must be scheduled pursuant to Corporations Code section 600; and (5) 
Corporations Code section 2115 has applied to iTy since its formation in September 2014. 

 
California courts have frequently “characterized” declaratory relief actions as “being 

equitable … [in nature].”  (Interinsurance Exchange v. Savior (1975) 51 Cal.App.3d 691, 694.)  
However, they are, “in fact, sui generis and may raise either legal or equitable issues.” (Veale 
v. Piercy (1962) 206 Cal.2d 557, 560.)  Thus, the “proper inquiry is the sometimes difficult one 
of whether the issues [raised in the action] are legal or equitable in nature.”  (Manneck v. 
Lawyers Title Ins. Co. (1994) 28 Cal.App.4th 1294, 1300.)   

 
Here, Plaintiff argues that two of the five “issues” on which he seeks declaratory relief 

(the vesting of his stock and the validity of the purported prepayment of promissory notes) 
arise of out contracts, and thus must be decide by a jury.  The Court does not agree.  

 
First, by discussing only two of the five “issues” presented in this claim, Plaintiff 

impliedly concedes that the remaining three are equitable in nature.  When a cause of action 
involves legal and equitable aspects that are not severable, courts apply the “gist of the action” 
to determine whether the action should be considered legal or equitable.  (Nationwide Biweekly 
Administration, Inc. v. Superior Court (2020) 9 Cal.5th 279, 318.)  The “gist” of this action is 
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equitable.  Second, the remedies Plaintiff seeks in connection with these two issues- that his 
corporate stock will continue to vest and to enjoin iTy from prepaying promissory notes- are 
both equitable as specific performance and injunctive relief, respectively.  Given the foregoing, 
the Court concludes that the declaratory relief claim is equitable and must be tried to the Court. 
 

3. To Enforce Sections 1601 and 1602 (Eighth Cause of Action) 
 

In the eighth cause of action, Plaintiff moves to compel Mr. Cong to comply with his 
statutory obligations to permit Plaintiff, as a director and shareholder of iTy, to inspect the 
company’s financial books and records.  Corporations Code section 1603 empowers the court 
to “enforce the right of inspection” under Sections 1601 and 1602 where the corporation has 
allegedly refused a lawful demand for inspection, while Corporations Code section 1604 
permits the court to make any appropriate award where the corporation’s failure to comply was 
without justification.  There is no doubt that this claim is equitable in nature, and Plaintiff 
impliedly concedes as much by electing not to address it in his opposition.  Thus, as this claim 
is equitable, it must be tried by the Court. 
 

4. Violation of the UCL (Eleventh Cause of Action) 
 

The eleventh cause of action alleges that the defendants engaged in unfair business 
practices in violation of the UCL by performing acts relating to Plaintiff’s employment with, 
directorship of, and shareholdings in iTy “in order to facilitate their manipulation of iTy and 
their self-dealing.”  (4AC, § 184.)  In connection with this alleged conduct, Plaintiff requests 
injunctive relief, as well as restitution from the defendants from any ill-gotten gains. 

 
In Nationwide Biweekly Administration, Inc., supra, 9 Cal.5th 279, the California 

Supreme Court held that: 
 

[B]oth the fact that the cause of action under the UCL originated solely as an 
action to enjoin an unfair or misleading business practice- an equitable action 
triable only by a court and not a jury- and (2) the fact that the broad and general 
standard of unfair competition that was incorporated into the statute 
contemplated that  the standard would be applied by a court exercising its 
traditional, flexible equitable authority rather than by a jury, support the 
conclusion that the Legislature, in enacting the UCL, intended that a cause of 
action under the UCL would be tried by the court and not a jury, even when the 
[plaintiff] seeks civil penalties as well as injunctive relief. 

 
(Nationwide at 299-300.) 

 
Thus, the court’s holding was clear and unequivocal: UCL claims are equitable and must be 
tried by the court.  Plaintiff impliedly concedes this by electing not to address the UCL claim 
in his opposition. 
 

5. Injunctive Relief (Ninth Cause of Action) 
 

In the ninth cause of action, Plaintiff seeks to enjoin the defendants’ “wrongful 
conduct.”  Injunctive relief is an equitable remedy.  (See Mesa Shopping Ctr.-E., LLC v. O Hill 
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(2014) 232 Cal.App.4th 890, 901.) Thus, this “claim” must be tried by the Court. Plaintiff 
impliedly concedes this point by not addressing it in his opposition. 
 

6. Affirmative Defenses  
 

The iTy Defendants lastly insist that their affirmative defenses of waiver, estoppel and 
acquiescence are all equitable and thus must be heard by the Court.  Indeed, the case law cited 
by iTy Defendants is clear on this point.  (See California ex rel. California Dep’t of Toxic 
Substances Control v. Neville Chem. Co. (9th Cir. 2004) 358 F.3d 661, 671 [characterizing 
waiver and estoppel as “equitable defenses”]; Seller Agency Council, Inc. v. Kennedy Ctr. for 
Real Est. Educ., Inc. (9th Cir. 2010) 621 F.3d 981, 986 [acquiescence is an “equitable 
doctrine”].)  As Plaintiff cites no authority to the contrary, the Court concludes that these 
defenses are for the Court, not a jury, to decide. 

 
As none of the causes of action at issue nor the iTy Defendants’ affirmative defenses 

are equitable in nature, Plaintiff’s demand for a jury must be stricken. 
 

  III. CONCLUSION  
 

The iTy Defendants’ motion to strike the jury demand in the 4AC is GRANTED.  
Consequently, the Court need not address their alternative request to bifurcate.  And because 
FEV joined this motion to strike, its motion to strike also is GRANTED.   
  
 The Court will prepare the order. 
  
**** 
 
LAW AND MOTION HEARING PROCEDURES 
 

Parties may appear in person or remotely. Remote appearances must be made through 
Microsoft Teams, unless otherwise arranged with the Court. Please go to 
https://www.scscourt.org/general_info/ra_teams/video_hearings_teams.shtml to find the 
appropriate link.  

 
State and local rules prohibit recording of court proceedings without a court order. 

These rules apply while in court and also while participating or listening in a hearing remotely. 
No court order has been issued which would allow recording of any portion of this motion 
calendar.  

 
The Court does not provide court reporters for proceedings in the complex civil 

litigation departments. Any party wishing to retain a court reporter to report a hearing may do 
so in compliance with this Court’s October 13, 2020 Policy Regarding Privately Retained 
Court Reporters. The court reporter can either be in person or appear remotely. 
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Calendar Line 3 
 
See line 2.  
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Calendar Line 4 
 
Case Name: Temujin Labs, Inc., et al. v. Abittan, et al. 
Case No.: 20CV372622 
 
Case Name: Temujin Labs Inc. v. Franklin Fu   
Case No.: 21CV375422   
 

These related actions arise from the business dealings of: (1) Temujin Labs Inc., a 
Delaware corporation (“Temujin”); (2) a related Cayman Islands corporation; and (3) 
Temujin’s co-founders, who go by the aliases of Lily Chao and Damien Ding.3  These business 
dealings involve the development of Temujin as a financial technology company operating 
under the name “Findora.” 

 
In Case No. 20CV372622 (“Abittan”), Temujin alleges that Defendants and Cross-

Complainants Ariel Abittan, Benjamin Fisch, and Charles Lu conspired to: (a) assert a false 
claim of ownership of its business; (b) misappropriate its trade secrets; (c) usurp and interfere 
with control over its assets, such as social media accounts; and (d) interfere with its 
relationships with investors and business partners.  Mr. Abittan, a former business partner of 
Ms. Chao and Mr. Ding, filed a cross-complaint alleging, among other things, that Ms. Chao 
and Mr. Ding stole from and defamed him.  Mr. Fisch and Mr. Lu filed a separate cross-
complaint, asserting that Ms. Chao and Mr. Ding misrepresented a host of important facts 
about their business and activities to induce Mr. Fisch and Mr. Lu to work for Temujin. 

 
In Case No. 21CV375422 (“Fu”), Temujin alleges that its former consultant, Defendant 

and Cross-Complainant Franklin Fu, demanded additional under-the-table payments for 
himself and secret payments to certain investors rather than performing his duties in good faith.  
In a cross-complaint, Mr. Fu alleges that Ms. Chao and Mr. Ding repeatedly lied to him about a 
range of subjects, including Temujin’s technology and even their own identities. 
 
 Now before the Court are (1) a motion for issue and monetary sanctions by Mr. Fisch 
and Mr. Lu and (2) a motion for issue, evidentiary and terminating sanctions by Mr. Fu.4  The 
Temujin Parties filed separate oppositions to each motion. As discussed below, the Court 
GRANTS both motions in large part. 
  
I. BACKGROUND 
 

In Abittan, the Court lifted the initial discovery stay in a minute order entered on May 
19, 2021.  Fu was not originally designated as complex, and no discovery stay was entered 
when it was so designated in January 2022.  Still, the parties and the Court have agreed to 
prioritize certain “identity”-related discovery in preparation for a mediation to be completed by 
June 16, 2023. 
 

 
3 The Temujin entities, a related entity called Discreet Labs Ltd., Ms. Chao, and Mr. Ding are 
referred to collectively herein as the “Temujin Parties.” 
 
4 Mr. Abittan moves to join in both motions, which the Court GRANTS. 
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Accordingly, Mr. Fisch and Mr. Lu and, separately, Mr. Fu propounded written 
discovery requests concerning Ms. Chao and Mr. Ding’s identities.  In an order filed on August 
22, 2022 (“August 22 Order”), the Court granted their motions to compel further, substantive 
responses to those requests, concluding that there was good cause for the discovery of Ms. 
Chao’s and Mr. Ding’s identities and aliases.5 
 
 Meanwhile, disputes arose about Ms. Chao and Mr. Ding’s compliance with the August 
22 Order, specifically with regard to their failure to disclose their Chinese character names.  On 
the date set by the Court for production, instead of doing so, the Temujin Parties filed a motion 
to disqualify counsel and to “clarify” the August 2022 Order.  In response, Mr. Fu applied ex 
parte for an order compelling compliance with the August 22 Order, which Mr. Fisch and Mr. 
Lu joined.  On September 29, 2022, the Court granted the ex parte application (the “September 
29 Order”), requiring the Temujin Parties to produce documents on or before October 6, 2022, 
and denied the Temujin Parties’ motion for clarification of the Court’s prior order.  On October 
6, 2022, the Temujin Parties produced only heavily redacted and illegible copies of two 
drivers’ licenses and emails with various aliases, and failed to produce complete records of Ms. 
Chao and Mr. Ding’s true identities, such as passports and other documents.  No explanation 
was offered for the redactions, nor could a credible one be.  Further, although the production 
contained electronic data, none of the documents were produced with any of the accompanying 
metadata as required by California law. 
 
 Consequently, in October 2022, Mr. Fisch and Mr. Lu, as well as Mr. Fu, were forced 
to file additional motions to compel further production regarding Ms. Chao and Mr. Ding’s 
Chinese character names.  On November 21, 2022, the Court granted both motions (the 
“November 21 Order”).  The Temujin Parties were required to make the ordered production 
within 10 calendar days of the filing of the Court’s order.   
 
 On December 1, 2022, the Temujin Parties produced one additional document, which is 
a heavily redacted and illegible version of Ms. Chao’s passport.  No documents were provided 
showing Mr. Ding’s Chinese character name.  Mr. Fisch and Mr. Lu notified the Temujin 
Parties of their continued failure to comply with the Court’s August 22, September 29 and 
November 21 Orders and stated that if this failure was not remedied by December 23, 2022, 
they would seek sanctions for their repeated refusal to comply. 
 
 At the January 19, 2023 case management conference, the Court expressed concerns 
with how long it was taking the Temujin Parties to comply with its prior orders, noted that the 
parties should meet and confer to try to resolve the issue once and for all, but that Mr. Fisch, 
Mr. Lu and Mr. Fu could file motions for sanctions if necessary.  On January 27, 2023, the 
parties met and conferred and counsel for the Temujin Parties agreed to produce clearer 
versions of the identity documents and stated they would articulate what additional identity 
documents would be produced by the following week.   
 
 Because no additional documents were produced as promised, on May 1, 2023, Mr. 
Fisch and Mr. Lu filed the instant motion for issue and monetary sanctions.  That same day, 
Mr. Fu filed his own motion for issue, evidentiary and monetary sanctions.  In their motion, 
Mr. Fisch and Mr. Lu maintain that sanctions are not only warranted for the Temujin Parties’ 

 
5 Mr. Fisch and Mr. Lu specifically moved to compel further responses to Mr. Fisch’s Requests for Production of 
Documents (“RPD”) (Set One) Nos. 25 and 26. 
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non-compliance with the Court’s prior orders, but also because the Temujin Parties have 
engaged in evidence spoliation.  Mr. Fu makes the same arguments. 
 
II. DISCUSSION  
 

A. Legal Standard 
 

In both motions, the moving parties request that the Court impose sanctions pursuant to 
Code of Code of Civil Procedure section 2023.030 (“Section 2023.030”), subdivision (b).  This 
code section authorizes the Court to impose various types of sanctions against anyone engaging 
in conduct that is a “misuse of the discovery process,” to wit: 

 
(1) A monetary sanction ordering that the party engaging in the misuse, or any attorney 

advising that conduct, or both, pay the reasonable expenses, including attorney fees, 
incurred by anyone as the result of that conduct; 

(2) An issue sanction ordering that designated facts shall be taken as established in 
accordance with the claim of the party adversely affected by the misuse, or one 
which prohibits any party engaging in the misuse from supporting or opposing 
designated claims or defenses; 

(3) An evidence sanction prohibiting any party engaging in misuse from introducing 
designated matters in evidence; 

(4) A terminating sanction striking out the pleadings or part of the pleadings of the 
misusing party, staying further proceedings until a discovery order is obeyed, 
dismissing the action (or any part of it), or rendering a judgment of default against 
that party. 

 
Disobeying a court order is explicitly recognized as a “misuse of the discovery 

process.”  (Code Civ. Proc., § 2023.010, subd. (g).)  “The trial court has broad discretion 
in selecting discovery sanctions, subject to reversal only for abuse. The trial court should 
consider both the conduct being sanctioned and its effect on the party seeking discovery and, in 
choosing a sanction, should attempt[] to tailor the sanction to the harm caused by the withheld 
discovery. The trial court cannot impose sanctions for misuse of the discovery process as a 
punishment. (Doppes v. Bentley Motors, Inc. (2009) 174 Cal.App.4th 967, 992 [internal 
citations and quotations omitted].)   
 
 “The discovery statutes evince an incremental approach to discovery sanctions, starting 
with monetary sanctions and ending with the ultimate sanction of termination. ‘Discovery 
sanctions “should be appropriate to the dereliction, and should not exceed that which is 
required to protect the interests of the party entitled to but denied discovery.’ If a lesser 
sanction fails to curb misuse, a greater sanction is warranted: continuing misuses of the 
discovery process warrant incrementally harsher sanctions until the sanction is reached that 
will curb the abuse. ‘A decision to order terminating sanctions should not be made lightly. But 
where a violation is willful, preceded by a history of abuse, and the evidence shows that less 
severe sanctions would not produce compliance with the discovery rules, the trial court is 
justified in imposing the ultimate sanction.’” (Doppes, supra, 174 Cal.App.4th at 992 [internal 
citations and quotations omitted].)  
 

The sanction imposed “should not exceed that which is required to protect the interests 
of the party entitled to but denied discovery. Where a motion to compel has previously been 
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granted, the sanction should not operate in such a fashion as to put the prevailing party in a 
better position than he would have had if he had obtained the discovery sought and it had been 
completely favorable to his cause.” (Deyo v. Kilbourne (1978) 84 Cal.App.3d 771, 793.)  

 
B. Mr. Fisch and Mr. Lu’s Motion for Sanctions 

 
1. Issue Sanctions 

 
In their motion, Mr. Fisch and Mr. Lu request that the Court impose issue sanctions 

against the Temujin Parties.  In particular, they ask the Court to order that the following facts 
be established: 

 
 Ms. Chao and Mr. Ding utilized numerous identities and aliases to perform 

work on behalf of Temujin including but not limited to the following: Lily 
Chao, Tiffany Chen, Yuting Chen, Tiffany Lily Chen, Yang Rong, Damien 
Ding, Damien Leung, Tao Ding, Damien Ray Donovan, Damien Ray 
Donovan Leung, Jianrong Wang, Alex Wang, Yang Yang, and the two 
Chinese character names reflected at p. 16:4-5 in the memorandum of points 
and authorities; 

 Ms. Chao and Mr. Ding utilized aliases to sign corporate documents on 
behalf of Temujin, including investment documents, incorporation 
documents, and employee contracts; and  

 Ms. Chao and Mr. Ding disguised their true identities in order to mislead 
Mr. Fisch and Mr. Lu and other third parties regarding Temujin’s business 
ventures. 

 
In order to prevail on a request for issue sanctions, the moving party must establish that 

there has been a willful failure to comply with the court’s discovery order. (Liberty Mutual 
Fire Ins. Co. v. LcL Administrators, Inc. (2008) 163 Cal.App.4th 1093, 1102.) If the moving 
party makes such a showing, then the burden of proof shifts to the party seeking to avoid 
sanctions to establish a suitable justification for her conduct. (Corns v. Miller (1986) 181 
Cal.App.3d 195, 201.)    
 

An issue sanction is considered a drastic remedy, which is only appropriate when a 
party repeatedly and willfully fails to provide evidence to the opposing party as required by 
court order. (Juarez v. Boy Scouts of America, Inc. (2000) 81 Cal.App.4th 377, 390, 
disapproved on another ground by Brown v. USA Taekwondo (2021) 11 Cal.5th 204, 222, fn. 
9.) The rationale underlying the imposition of an issue sanction is “that a persistent refusal to 
comply with an order for the production of evidence is tantamount to an admission that the 
disobedient party really has no meritorious claim….” (Id. at p. 390 [internal quotations 
omitted].)  

 
Here, Mr. Fisch and Lu maintain that issue sanctions are warranted due to the Temujin 

Parties’ persistent refusal to comply with numerous Court orders compelling them to produce 
documents concerning Ms. Chao and Mr. Ding’s identities and aliases, and are also warranted 
because the Temujin Parties have engaged in evidence spoliation.  The Court agrees. 

 
On three separate occasions, the Court has unequivocally found that Mr. Fisch and Mr. 

Lu are entitled to documents concerning Ms. Chao’s and Mr. Ding’s identities and aliases and 
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yet, more than eight months after this conclusion was first reached, the Temujin Parties still 
have not produced all of the responsive materials. 

 
Despite the unambiguous nature of the Court’s August 22 Order, the Temujin Parties 

failed to produce responsive documents, which forced Mr. Fisch and Mr. Lu to move for ex 
parte relief.  This resulted in the September 29 Order, wherein the Court reiterated the Temujin 
Parties’ obligation to produce materials concerning Ms. Chao’s and Mr. Ding’s identities and 
aliases.  However, the Temujin Parties again failed to fully comply with the aforementioned 
order, providing only redacted and illegible copies of Ms. Chao’s and Mr. Ding’s drivers’ 
licenses- that may have been doctored and did not include Chinese character names- and PDF 
copies of various emails, none of which identified either individuals’ use of aliases.  No 
explanation for the redactions was provided, which were made at Ms. Chao’s direction.  (See 
Declaration of Timothy Reynolds in Support of Motion for Sanctions (“Reynolds Decl.”), ¶ 10, 
Exhibit I at 81:20-82:9; 91:11-15, and Exhibit J (Ding Depo.) at 82:23-83:2, 96:2-19.)   

 
Mr. Fisch and Mr. Lu were once again forced to bring yet another motion to obtain 

what the Court had repeatedly found they were entitled to, and the Court’s November 21 Order 
was equally as unequivocal as its prior ones.  Yet, the Temujin Parties’ production was still 
sorely lacking, as they produced only a single page in response- an illegible and heavily 
redacted copy of Ms. Chao’s passport- and failed to justify the redaction.  All told, the Temujin 
Parties have refused to comply with the Court’s prior orders to produce (1) any documents 
reflecting Mr. Ding’s Chinese character name; (2) legible and unredacted identification cards 
for Ms. Chao and Mr. Ding; and (3) documents, such as contracts or employee files, relating to 
Ms. Chao and Mr. Ding using their true names or aliases as employees of Temujin or while 
conducting business for Temujin.  

 
Further, there appears to be merit to Mr. Fisch’s and Mr. Lu’s assertion that Ms. Chao 

and Mr. Ding have engaged in evidence spoliation. During her deposition in March 2023, when 
asked about the redacted driver’s license she produced, Ms. Chao claimed she no longer 
possessed it because she had “lost” it.  (See Reynolds Decl., ¶ 10, Exhibit I at 91:18-92:5.)  
Then, when questioned about the heavily redacted and illegible version of the passport she 
produced, Ms. Chao stated that she no longer was in possession of it and supposedly sent it to 
China in January of 2023. (Id. at 83:1-11.)  This testimony appears to be contrary to the 
declaration, dated January 3, 2023, that Ms. Chao submitted in support of a prior application 
for an order designating documents highly confidential when she stated that she was planning 
to travel back to China in the near future--how would Ms. Chao travel if she did not have her 
passport?  (Reynolds Decl., Exhibit L at ¶ 3.)  Additionally, Mr. Ding admitted in his own 
deposition, also in March 2023, that he had deleted potentially relevant emails from his 
Findora-related email addresses this year to “be on the safe side.”  (Id., Exhibit J at 195:5-22.)  
The Court finds this admission troubling. 

 
All told, the Court believes that moving parties have established, based on the Temujin 

Parties’ persistent failure to produce all responsive identity-related documents, that there has 
been a willful failure to comply with its discovery orders. (Liberty Mutual Fire Ins. Co. v. LcL 
Administrators, Inc. (2008) 163 Cal.App.4th 1093, 1102.) Consequently, the burden shifts to 
the Temujin Parties to establish a suitable justification for their conduct. (Corns v. 
Miller (1986) 181 Cal.App.3d 195, 201.)    
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The Temujin Parties’ response to all of the foregoing is to insist that they have 
complied with the Court’s prior orders and produced all responsive documents, and to note that 
they have not been sanctioned for noncompliance previously such thus there is no basis to 
impose the significant issue (and monetary) sanctions requested by Mr. Fisch and Mr. Lu.  But 
it is telling they do not address any of the specific issues raised by the moving parties 
concerning the redacted and illegible copies of Ms. Chao and Mr. Dong’s driver’s licenses and 
Ms. Chao’s passport that they produced, or their failure to produce documents reflecting Mr. 
Ding’s Chinese character name and which relate to Ms. Chao and Mr. Ding using their true 
names or aliases as employees of Temujin or while conducting business for Temujin.  Nor do 
they address their purported representations when the parties met and conferred in January 
2023 that they would produce clearer versions of the identity documents and that they would 
articulate what additional identity documents would be produced by the following week.  
Consequently, the Temujin Parties have failed to justify their behavior. 

 
The Temujin Parties emphasize that the Court issued an order on May 8, 2023, denying 

the opposing parties’ request for further “identity” depositions of Ms. Chao and Ms. Ding.  But 
this denial was not an endorsement of the Temujin Parties’ conduct with respect to producing 
identify-related information for Ms. Chao and Mr. Ding; the Court opined that it appeared that 
Ms. Chao and Mr. Ding had provided “vague and evasive answers to many questions- or 
responded with hard-to-believe claims that they did not remember basic facts about their own 
lives.”  While it concluded that it did not believe issuing a “similarly vague order directing 
them to provide further testimony on the general subject of their identities” would be helpful 
and thus would not do so, it made clear that its order did not preclude “fuller” depositions of 
the parties in the future, most likely after the planned mid-June mediation.   

 
Ultimately, the fact remains that repeated efforts by Mr. Fisch and Mr. Lu to obtain 

information necessary to ascertain exactly who Ms. Chao and Mr. Ding are have been regularly 
and willfully rebuffed by them.  The Court will not continue to entertain such obstructionism 
after giving the Temujin Parties many opportunities to comply and produce information that it 
has long-held Mr. Fisch and Mr. Lu are entitled to.  Thus, the Court concludes that the issue 
sanctions requested by the moving parties are warranted. 

 
2. Monetary Sanctions 

 
Mr. Fisch and Mr. Lu also request that the Court impose monetary sanctions in the 

amount of $500/day since the Court issued the September 29 Order, and an additional 
$1,500/day for each day the Temujin Parties refuse to comply with the Court’s orders from the 
date of the Court’s decision on this motion for sanctions.  The Court is not inclined to impose 
sanctions from the issuance of the September 29 Order given the absence of any preceding 
orders imposing monetary sanctions for noncompliance.  As for other monetary sanctions, the 
Court does not believe such sanctions need to be imposed now, given the significant issue 
sanctions that the Court has issued.  But if the information ordered to be produced by Ms. Chao 
and Mr. Ding is not produced within 30 days of the date of this order, Mr. Fisch and Mr. Lu 
can notice a new motion for monetary (or even terminating) sanctions, and the Court will 
seriously consider it. 
 

C. Mr. Fu’s Motion for Sanctions 
 

1. Issue Sanctions 
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In his motion, Mr. Fu requests that the Court impose issue sanctions against the 

Temujin Parties pursuant to Section 2023.030, subdivision (b), as follows: 
 
Order which establishes and prevents the Temujin Parties from disputing that: 
 
 Ms. Chao and Mr. Ding have wrongfully used multiple aliases in the 

relevant time period of this lawsuit in an effort to impede discovery, delay 
the proceedings, and drive up the expense of litigation for Mr. Fu; 

 Ms. Chao and Mr. Ding’s withholding of identify information was without 
legal justification; 

 Ms. Chao and Mr. Ding have wrongfully used aliases in the relevant period 
of lawsuit, including without limitation: Lily Chao, Tiffany Chen, Yuting 
Chen, Tiffany Lily Chen, Yang Rong, Damien Ding, Damien Leung, Tao 
Ding, Damien Ray Donovan, Damien Ray Donovan Leung, Jianrong Wang, 
Alex Wang, Yang Yang, and the same Chinese character names as requested 
by Mr. Fisch and Mr. Lu; 

 Ms. Chao and Mr. Ding utilized aliases to sign corporate documents on 
behalf of Temujin, including investment documents, incorporation 
documents, and employee contracts; 

 Ms. Chao and Mr. Ding have unlawfully and wrongfully withheld identity 
information from Mr. Fu in discovery and in violation of Court orders, 
including by refusing to turn over identity documents, improperly redacting 
new identify documents, and- in the case of Ms. Chao- sending her passport 
out of the Country while it was subject to discovery. 

 
In substance, Mr. Fu’s motion is largely similarly to Mr. Fisch’s and Mr. Lu’s, and thus 

is similarly persuasive, though Mr. Fu offers further details on the evasive and arguably non-
credible responses provided by Ms. Chao and Mr. Ding at their depositions in response to 
questions concerning their identities.  Ms. Chao admitted that a “friend” had redacted her 
passport, which she had sent to China, but refused to provide any information as to the identity 
of that individual.  She also claimed to have lost her Hong Kong driver’s license, of which only 
a redacted copy was provided.  The absence of the redacted information, Mr. Fu explains, 
makes it near-impossible to locate and investigate if the name on the passport is genuine and 
who really Ms. Chao is.  (See Declaration of John Durrant in Support of Motion for Issue, 
Evidence and Monetary Sanctions (“Durrant Decl.”), ¶ 5, Exhibit D (Chao Depo.) at 80:6-
82:10-21, 83:2-11, 91:18-92:5.)  As for Mr. Ding, he was evasive in providing a current 
address and claimed not to remember the address of a residence he had lived in prior to that for 
many years.  (Durrant Decl., ¶ 7, Exhibit E (Ding Depo.) at 86:22-87:1, 87:21-88:8, 88:23-
89:7.)  He also claimed not to remember other email addresses he had used relating to Temujin 
and Findora, while acknowledging that such addressed had been used.  (Id. at 193:7-14, 210:4-
211:17.)  Mr. Ding also initially denied having a passport, but then admitted that he had 
travelled to China in the past and had a passport for such travel.  (Id., 105:12-25, 106:1-20.)  
He claimed not to know where it was.  (Id., 109:22-111:17.)  Mr. Ding was similarly evasive 
when asked who redacted his driver’s license. 

 
The foregoing further demonstrates willfulness on the part of the Temujin Parties’ in 

refusing to produce responsive materials concerning the identities of Ms. Chao and Mr. Dao.   
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The Temujin Parties’ opposition to Mr. Fu’s motion is largely the same as their 
opposition to Mr. Fisch’s and Mr. Lu’s, save for an assertion that Mr. Fu lacks standing to 
request sanctions because he did not propound the discovery at issue.6  But in its prior orders, 
the Court did order the Temujin Parties to produce identity-related information about Ms. Chao 
and Mr. Ding to Mr. Fu (who also regularly had to seek Court intervention to obtain what he 
was entitled to), as well as Mr. Fisch and Mr. Lu, and thus he has been subject to the same 
misuse of the discovery process experienced by them such that he too is entitled to sanctions 
for the Temujin Parties’ obstructionism.  (See Parker v. Wolters Kluwer United States, Inc. 
(2007) 149 Cal.App.4th 285, 301 [party who did not propound discovery may obtain award of 
sanctions if it shows that it suffered detriment as the result of the sanctioned party’s misuse of 
the discovery process].)   

 
As it did with Mr. Fisch and Mr. Lu’s motion, the Court concludes that Mr. Fu is 

entitled to the issue sanctions requested based on the Temujin Parties’ willful and continued 
obstruction into efforts to ascertain information concerning Ms. Chao and Mr. Ding’s true 
identities. 
 

2. Monetary Sanctions 
 

Mr. Fu also requests that the Court impose sanctions in the amount of $500/day since 
the Court issued the September 29 Order, and an additional $1,500/day for each day the 
Temujin Parties refuse to comply with the Court’s orders from the date of the Court’s decision 
on this motion for sanctions.  The Court addressed this request with regard to Mr. Fisch and 
Mr. Lu, and makes the same decisions here.  

 
3. Terminating Sanctions 
 
As discussed above, the Court finds the conduct of Ms. Chao and Mr. Ding to be 

egregious.  However, the Court is not ready to take the drastic step of terminating sanctions—
at least not yet.  But if the information ordered to be produced by Ms. Chao and Mr. Ding is 
not produced within 30 days of the date of this order, Mr. Fu can notice a new motion for 
terminating sanctions, and the Court will seriously consider it. 
 
III. CONCLUSION  

 
Mr. Fisch and Mr. Lu’s motion for sanctions is GRANTED IN PART as to the 

requested issue sanctions, and DENIED WITHOUT PREJUDICE concerning monetary 
sanctions.   

 
Mr. Fu’s motion for sanctions is GRANTED IN PART as to the requested issue 

sanctions, and DENIED WITHOUT PREJUDICE concerning monetary and terminating 
sanctions. 
 

The Court will prepare the final order. 
  

 
6 The Temujin Parties also note that Mr. Fu has not included a separate statement with his 
motion papers.  While true (see Cal. Rules of Court, rule 3.1345), the Court declines to deny 
the motion on this technical basis, especially where no prejudice has been shown. 
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**** 
 
LAW AND MOTION HEARING PROCEDURES 
 

Parties may appear in person or remotely. Remote appearances must be made through 
Microsoft Teams, unless otherwise arranged with the Court. Please go to 
https://www.scscourt.org/general_info/ra_teams/video_hearings_teams.shtml to find the 
appropriate link.  

 
State and local rules prohibit recording of court proceedings without a court order. 

These rules apply while in court and also while participating or listening in a hearing remotely. 
No court order has been issued which would allow recording of any portion of this motion 
calendar.  

 
The Court does not provide court reporters for proceedings in the complex civil 

litigation departments. Any party wishing to retain a court reporter to report a hearing may do 
so in compliance with this Court’s October 13, 2020 Policy Regarding Privately Retained 
Court Reporters. The court reporter can either be in person or appear remotely. 
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