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INTRODUCTION
On September 22,2015, a Motion to Compel Discovery was heard before the Honorable
Helen E. Williams. The Court ruled to deny the Motion to Compel, but upon agreement of the

l9

parties, allowed fuither briefing on the specific issue of disclosure of DNA information in

20

CODIS.

21

,,',,.,i

Defendant now brings a Motion to Compel Production of "excluded profiles, methods for

22

creating the profiles, and other related evidence regarding the CODIS hits." (Motion to Compel,

23

p. 3.) Defendant's motion also contains an itemized list of discovery within the Declaration of

24
25
26
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Bicka Barlow, as well as attachments that include a letter from defense counsel, Alfonso Lopez,
dated October 23,2015, and an email from Alfonso Lopez, dated June 10, 2014. (Motion to

Compel, Exhibits A and B.) As was the case in the previous motion to compel discovery, notably
absent from the defendant's motion are the People's responses which demonstrate compliance

with all of the itemized requests except the unresolved CODIS information (and the more recent
defense request for manuals and materials that were not utilized in this case).

As a result, the sole urnesolved issue presented by defendant is the disclosure of excluded

DNA profiles. State law prohibits the disclosure of this confidential DNA information. (Penal
Code section299.5(h).) Moreover, defendant's motion fails to address that not only is the
disclosure of this information prohibited

-

it's a criminal offense. (See Penal Code section

2ee.5(Ð(1XA).)
Furthermore, the disclosure of non-matching DNA profiles is not compelled by due
process as the information is not favorable and material. (Brady v. Maryland (1963) 373 U.S.

83.)

Accordingly, defendant's motion must be denied.

I.
DEFENSE REOUESTS AND PEOPLE'S RESPONSE

ITEM 1: This item relates to the unresolved

issue left from the September 22,2015

hearing. Please see discussion and argument below.

ITEM 2: The People have complied with this request. The

defense has been informed

that there were no other samples searched in CODIS in this case. (See Exhibit 1, Letter from

David R. Boyd, dated June 23, 2014 and Exhibit 2, Letter from David R. Boyd dated November
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1

10,2015.) Further, each individual lab report indicates if a profile has been uploaded into

2

CODIS. The People have continuously provided lab reports as they have been completed.

ITEMS 3 AND 4: The People have complied with these requests. The defense has

J

4

received every completed lab report in this case. On November 10,2015, the People informed

5

the defense that all completed laboratory reports had been provided. (Exhibit 2.) In addition, the

6

People provided all notes and documentation that exists regarding the CODIS search

7

5ec, including the long specimen report. (Exhibit 2.) The documentation requested in the

8

Declaration of Bicka Barlow has been disclosed. (Bates 4465.)

9
10

of 169108-

ITEM 5: The People have complied with this request. (Bates 4466.)
ITEM 6: This request appears to a reiteration of that made in Item

1. As addressed

11

below, the release of this information is statutorily prohibited pursuant to Penal Code section

l2

299.5. Further, disclosure is not compelled by Brady. To order its production would be to order

13

the People to commit a crime.

I4

ITEM 8: I The People have comptied with this request. Further, the People

do not

15

intend to withhold the existence of a future candidate match should that occur. There have been

t6

no new candidate matches for this profile since the initial CODIS search in March 2012.

I7

ITEM 9: To the extent Defendant is requesting the policies

and procedures followed

by

case- that information was included in the discovery from the Santa Clara

18

the Analysts in this

t9

County Crime Lab. (SO DM-5 1 7 and 528.) Further, on November 1 0, 2015 , the People informed

20

defense,

2l

specific documents you demand were not pulled out and consulted by Brooke Barloewen during

22

her CODIS work on the case." (Exhibit 2.)The defense has failed to articulate any authority for

"while Crime Lab personnel

are

quite familiar with, for example, NDIS and CHOP, the

23

24
25
26

I The Declaration of Bicka Barlow does not include an"ITE]:|i/7."
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1

the disclosure of procedures or manuals that were not utilized during the CODIS work in this

2

case.

a

J

ITEM 10: The People have complied with this request. Further,

the People directed

4

the defense to this information (SO DM-517) as stated in Exhibit 2. This material was provided

5

in August 2014 based upon defendant's June 10, 2014 e-mail request.

6
7

II.

8

LAW AND ARGUMENT

9

10

1l

1.

DEFENDANT'S REQUEST FOR TCOLD HIT DISCOVERY" IN ITEM 1 IS
NOT REQUIRED UNDER BRÁDY AND IS PROHIBITED BY PENAL CODE
SECTION 299.5.

"Disclosure obligations in criminal proceedings are governed by both statutory

12

procedures and federal constitutional due process rights." (J.8. v. Superior Court (2014) 223 Cal.

13

App. 4th 1329,1334.)o'Penal Code section 1054.1 specifies the matters that the prosecution must

l4

disclose to the defense, including exculpatory evidence and felony convictions of material

15

witnesses." (Ibid.) To comply with constitutional due process, in Brady v. Maryland (1963) 373

16

U.S. 83, the Supreme Court held that the prosecution must reveal to the defense "evidence

I7

favorable to an accused upon request . . . where the evidence is material either to guilt or to

18

punishment, irrespective of the good faith or bad faith of the prosecution." (Id. atp. 87,

l9

emphasis added.) Thus, discovery is compelled by statute or constitutional due process.

20

Here, defendant does not argue that disclosure is required under the Penal Code, because

explicitly prohibits the release of other DNA profiles

21

as discussed below, the Penal Code

22

"whether by subpoena or discovery, or other procedural device or inquiry." (Penal Code section

23

24
25
26
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1

299.5(hÐ.2Instead, defendant's sole argument is that disclosure of this information is required

2

under Brady. However, because the information has not been shown to be favorable and

a

material, Brady does not compel disclosure.

J

A. THE RELEASE

OF OFFENDER IDENTITIES FROM MATCH DETAIL
REPORTS ARE PROHIBITED UNDER STATE LA\ry.

4
5

State law requires that the defendant's motion be denied. In2004, Califomia voters

6

of

7

enacted Proposition 69, atightly written statutory program containing multiple layers

8

confidentiality protection for collected DNA profiles, and authorizingthe State to administer a

9

genetic identification database for certain limited purposes only. (Prop.69, as approved by

10

voters, Gen. Elec. (Nov. 3,2004)). Each of those purposes is grounded in law enforcement and

11

public safety. Penal Code section295, the introduction to Proposition 69, states:
[t]he purpose of the DNA and Forensic Identification Database and Data Bank Program
is to assist federal, state and local criminal justice and law enforcement agencies within
and outside of California in the expeditious and accurate detection and pt'osecution of
individuals responsible for sex offenses and other crimes, the exclusion of suspects who
are being investigated for these crimes, and the identification of missing and unidentified
persons, particularly abducted children.

12
T3

I4
15
T6

(Penal Code section295(c)). Courts assessing the constitutionality of the warrantless,

17

suspicionless collection of DNA samples under California's DNA Database law have in tum

18

relied upon these use restrictions in balancing the State's interest in seizing those samples against

I9

the invasion of privacy those seizures entail. (See People v. King (2000) 82 Cal. App. 4th 1363 ,

20

1377,I375, fü. 6 lrecognizing the database's use limitations

2t

balancing analysisl; Alføro v. Terhune (2002) 98 Cal. App. 4th 492, 501-508 ["The extent of the

as

part of the constitutional

22
23

24
25

26

2

Unless otherwise stated, all references are to the Penal Code.

-5PEOPLE'S RESPONSE TO MOTION TO COMPEL DiSCOVERY OF DNA (CODIS) EVIDENCE
People v. Antolin Garcia-Torres, Indictment # 213515

fdata bank] intrusion is measured by reference to express limitations on the uses to which the

specimens and samples may be put..."]).

In order to ensure the limited use of DNA Database information as set forth in the law,
complementary statutory provisions preclude disclosure of that information to entities whose use

of the information would fall outside of specified parameters. Specifically, California Penal Code
section 299.5 codifies the strict confidentiality of the State's DNA Database Program. It is
comprehensive, clear, and controlling: No DNA profile, and no data bank or database

inþrmation, is avaílable to a criminal defendant by way of subpoena or other discovery
mechanism, other than his own. (See Penal Code section299.5(g)-(h)) In its entirety, the

prohibition reads as follows:
Except as provided in subdivision (g) and in order to protect the confidentiality and
privacy of database and data bank information, the Department of Justice and local
public DNA laboratories shall not otherwise be compelled in a criminal or civil
proceeding to provide any DNA profile or þrensic identification databqse or data bank
ínþrmation or its computer database program software or structures to any person or
party seeking such records or information whether by subpoena or discovery, or other
procedural device or inquiry.
(Penal Code section 299.5(h), emphasis added.) Subdivision (g) of section299.5, in turn,
states that

"[a] defendant's DNA

and other forensic identification information developed

pursuant to this chapter shall be available to his or her defense counsel upon court order made
pursuant to Chapter 10 (commencing with Section 1054) of Title 6 of Part2." This categorical
nondisclosure mandate for any DNA database information other than that related to the
defendant's own DNA requires that defendant's discovery request in this case be denied.

Further, California places such a premium on the protection and confidentiality of genetic
information that state law sets forth severe criminal and civil sanctions for "any person" who
violates the DNA Data Bank Program's strict nondisclosure restrictions:
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Any person who knowingly uses an offender specimen, sample, or DNA profile
collected pursuant to this chapter for other than criminal identification or
exclusion pu{poses, or for other than the identification of missing persons, or who
knowíngly discloses DNA or other forensic idenfficøtíon ínformøtion developed
pursuønt to this sectíon to an unauthorized índívíduøl or øgency, for other than
criminal identification or exclusion purposes, or for the identification of missing
persons, in violation of this chapter, shall be puníshed by ímprisonment in a
countyjøil not exceedíng one yeør or by ímprísonment ín the støte prison for 16
months, or two or three yeurs.

(Penal Code section299.5,subs. (i)(1)(A), emphasis added; See also section 299.5 (iX2XA)).3

Finally, ordering the disclosure of any non-matching offender's DNA with or without
identifuing information would infünge upon an absolute privilege of confidentiality and
nondisclosure held, and hereby asserted, pursuant to Evidence Code section 10a0@)(1). That

provision states that:
[a] public entity has a privilege to refuse to disclose official information, and to prevent
another from disclosing official information, if the privilege is claimed by a person
authorized by the public entity to do so and : (1) Disclosure is forbidden by an act of the
Congress of the United States or a statute of this state...

(Evidence Code section 10a0þ)(1)). The California Supreme Court has recognizedthat section
1040(bX1), confers upon its holder "an absolute privilege

if disclosure is forbidden by a federal

or state statute." (Shepherd v. Superior Court (1976) 17 Cal.3d 107,122, ovemtled in part on
other grounds by People v. Holloway (2004) 33

(2000) 81 Cal. App. 4th

lll9,1126, fn. l;

Cal.4th96,l3l; Marylander v. Superior Court

Rubin v. Superior Court (1987) 190 Cal.App. 3d 560,

584). Read in conjuction with the unambiguous bar to disclosure set forth in Penal Code section
299.5(h), Califomia's privilege is absolute and must prevail over a discovery request for

irrelevant material.

The Legislature has determined that such an offense is so severe that it is not punishable under 1170(h),
but rather state prison.
3
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I

Here, enforcement of the defendant's request for the DNA profiles of the excluded

2

individuals would circumvent this statutory scheme. V/ithout any showing of uncertainty in

J

regards to the match declared in this case, defendant requests 'oall Match Detail Reports for the

4

12 other individuals who were identified via the database search." (Motion to Compel,

5

Declaration, p. 6.) First, what defendant is requesting is more properly termed, "non-matching

6

candidate profiles." These profiles have been excluded as the source of crime scene DNA in the

7

present case. (See Exhibit 3, Declaration of Brooke Barloewen.)

8

9

Further, it should be noted that there are no individuals "identified" for this information,
and the People have never had the identity (e.g. name, DOB, CII number) for any of the

hit-the

defendant. (Exhibit 3.) There is

10

candidates except for the one and only DNA profile

11

simply no authority to open the database and provide non-matching genetic information and

l2

identities for a defendant to trawl through in the name of furthering defense theories.

13

otherwise, the statutory definition of the Data Bank Program as a naffowly defined "law

t4

enforcement tool" would be obsolete. (Pen. Code, ç 295, subd. (bX3).)

15

16
T7

B.

'Were

it

OFFENDER IDENTITIES FROM MATCH DETAIL REPORTS ARE NOT
EXCULPATORY WITHIN THE MEANING Oß BRADY,

Disclosure of this statutorily prohibited information is not required by due process. The

18

Due Process right to pretrial discovery is otherwise known as the "Bredy" obligation, in

T9

reference to Brady v. Maryland, supra,373 US. 87. The Supreme Court in Brady held that "the

20

suppression by the prosecution ofevidence favorable to an accused upon request violates due

2I

process where the evidence is material either to guilt or to punishment, irrespective of the good

22

faith or bad faith of the prosecution

23

follows: "The evidence is material only if there is a reasonable probability that, had the evidence

24

been disclosed to the defense, the result of the proceeding would have been different.

25
26

."

(Id. at p.

87

.) "Material" evidence, in turn, is defined

A
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as

1

'reasonable probability' is a probability sufficient to undermine confidence in the outcome."

(United States v. Bagley (1985) 473 U.S. 667, 682.) "It is

a

probability assessed by considering

the evidence in question under the totality of the relevant circumstances and not in isolation or in
the abstract." Qn re Sassounian (1995)9 Cal.4th 535,544.)

By its very formulation, the Brady standard for disclosure is not met when the defendant
relies on pure speculation to demonstrate its relevance. (See, e.g., Hughes v. Johnson (5th Cir.
1999) 191 F.3d 607, 629-630 fdenying Brady claim as "purely speculative"].) Nonetheless,
speculation is the only possible basis for defendant's request.
Defendant relies vpon Døvis v. Alaska (1974) 415 U.S. 308 for the proposition that
disclosure is required. However, defendant's reliance is unfounded. In Davis, the trial court

prohibited defense counsel from making inquiries into a key witness' probationary status under a

juvenile court adjudication. (Id. atp. 313.)a The Supreme Court held that the right of
confrontation is paramount to the State's policy of protecting

a

juvenile's records. Qd. at p. 319.)

The present case is distinguishable from Davis. Unlike Davis, there are no specific facts

to demonstrate a constitutional right on which the state law prohibition would impinge. The
offender profiles, as well as the identity of the individuals excluded as the source of DNA on the

Victim's jeans,

are not exculpatory

within the meaningof Brady. The operation of

a

DNA

database is premised on excluding ali but the single person who could have been the source
the unknown

DNA. In this

case, the process

of

involved comparison of the partial profile DNA

from the jeans to millions of offenders, arrestees, and other forensic evidence profiles on the

a

The trial court in Davis relíed upon Alaska Rule of Children's Procedure 23,which stated: "No
adjudication, order, or disposition of a juvenile case shall be admissible in a court not acting in the
exercise ofjuvenile jurisdiction except for use in a presentencing procedure in a criminal case where the
superior court, in its discretion, determines that such use is appropriate." (David v. Alaska, supra, al p.
308, fn.1.)
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state level. Once a search of the database occurs, the identity of any given individual who cannot
be the source of the crime scene

DNA is irrelevant, immaterial, and not exculpatory or favorable

to the defendant.
In conducting a DNA database search, a vast majority of offenders are eliminated
according to the metrics of the combined DNA Index System (CODIS) search software. Far from

"creating"

a

profile or "estimating" an individual DNA mixture, as argued by the defense, the

analysts interpreted the data to deduce a profile that was uploaded into CODIS, and this

information was discovered to the defense. In some instances, the final few profiles are
eliminated "by hand" by the local laboratory analyst. The reason that Match Detail Reports
disclosed other "candidates" in the instant matter, is because the computer searches at a

"moderate stringency" so that it will not miss a true hit when comparing partial data. (Exhibit 3.)
Because of this search strategy, sometimes more than one candidate match is returned to the

laboratory for fuither evaluation. However, once evaluated by a qualified laboratory analyst,
each locus, or location for the

DNA, is carefully evaluated and matched or excluded against the

crime scene sample. This strict evaluation allows for elimination of those that were included
under the "moderate stringency" evaluation, but upon closer evaluation, cannot be the
perpetrator because the DNA profiles do not match. Any "candidates" that were identified under
the o'moderate stringency" CODIS search and later excluded under a stricter evaluation, cannot
be the source of the crime scene

DNA and thus their profiles and identities

are irrelevant and

in

no way exculpatory.
Further, defendant fails to articulate how the identities of those profiles determined not to
be a

match- information that was never within the analyst's possession- is within the

possession of the prosecution team. (See Barnett v. Superior Court (2010) 50 Cal. 4th 890, 903:

-

PE.PLE'' RESP'NSE

10-

i:,Y?';::,,i2::#i":-:l?"".?"YjåifiDì{A

(coDIS) EVIDENCE

prosecutor does not have a duty to disclose exculpatory evidence or information

1

"Conversely,

2

to

J

information.") Nor does the prosecution have "ready access" to the identities of those profiles

4

determined not to be a match. Qd. at p. 90a.) Only after a candidate match is determined to be an

5

offender hit, and the profile is confirmed by the California Department of Justice, is the

6

identifying information provided to the analyst.s (See Exhibit 3.) Accordingly, the identifying

7

information for those excluded profiles are not within the possession of the prosecution team.

10

a defendant unless the prosecution team

actually or constructively possesses that evidence or

Based on the reasons stated above, the Court should maintain the confidentiality of the

8

9

a

State and Federal

DNA databases

as required

by State law, and deny defendant's motion to

compel the DNA profiles of eliminated individuais.

CONCLUSION

11

For the foregoing reasons, the People ask the Court to deny defendant's motion to compel

t2

DNA profiles. The People

13

and find that there is no good cause for disclosure of excluded

14

understand that ordinarily the discovery statutues permit the defendant to check the People's

15

work when it comes to the investigation of a case, however Penal Code section299.5 expressly

T6

prohibits the discovery sought for that or any other purpose. The defendant's only refuge is the

17

Due Process Clause, however it also has simple, yet stringent requirements which the defendant

18

fails to meet. The People are not in the actual or constructive possession of the identities he

t9

seeks, and the excluded profiles have been determined to be no match and therefore are not

20
2T

22
23

24
25
26

Typically, identifying information, such as a name and CII number, is only released after a profile is
marked as a hit and conftrmed by the California Department of Justice. However, if there a public safety
risk, the California Department of Justice may release aîame earlier so that law enforcement may
monitor the individual prior to the completion of the confirmatory process. (See the Declaration of
Brooke Barloewen, Exhibit 3.)
5
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1

exculpatory. The defendant has failed to show the contrary is true, rather he speculates that it

2

might be true. Speculation has never been held to be material and exculpatory information.

J

4

DATED: March 1,2016
Respectfully submitted,

5
6

JEFFREY F. ROSEN
District Attorney

7
8

Deputy District Attorney

9
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t2
13

l4
15

I6
t7
18
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20

2t
22
23

24
25
26
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20

1

2

24

26
27
28

The People responded in writing to Defendant's Exhibit A

3

on

A copy of the People's paragraph by
paragraph detail-ed response is attached as Exhibit l-.
The PeopJ-e responded in writing to Defendant's Exhibit B on
June 23, 2014. A copy of the People's detailed response is
attached as Exhibit 2. Although not attached to any defense
briefing, this same letter was attached to the People's
November 10, 2015.

23

25

above-

referenced case.

21.

22

I, DAVID R. BOYD/ do hereby decfare that:
I am the assigned Deputy District Attorney to the

1

)
3
4
5

Response and Opposition to Defendant's Motion to

(filed September II, 2015) as Exhibit 6.
I declare under penalty of perjury under the l-aws of the
State of California that the foregoing is true and correct to the
best of my knowledge.

6

7

DATED: February

29,
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EXHIBIT

1.

Counfy of Santa Clara
Office of the District AtLorney
70 West

Hedding Street, West Wing,
California 95110

Sth

Floor

San Jose,

(408) 2e9-7400

]effrey

F. Rosen

District Attomey

David IL Boyd
Deputy District Attomey
(408)7e2-2968

dboyd@dasccgov.org

June23,2014

AlLopez
Brian Matthews
Alternate Defender's Office
701 Miller Street
SanJose, CA 95110

Re: ANTOLIN GARCIA TORRES
DocketNo.2135l5
Dear Mr. Lopez and I\4r. Matthews:

This letter is in response to your June 10, 2014, e-mail requesting certain information pertaining
to DNA testing, both CODIS and Santa Clara County Crime Lab, as well as protocols within lab.
In the first (unnumbered) paragraph you request the profile uploaded to CODIS. This will be
provided under separate cover (regardless of whether it already has been produced), however the
candidate match proflles returned from CODIS are not permitted to be disclosed by statute.
Also, it is incorrect to call the candidate match list "cold hits." They are not, because all but one
was determined to be no match. As far as the protocol used, to exclude the persons on the
candidate match list, the crime lab uses the same protocol it uses for all DNA analysis. That
protocol has been requested by you and will be provided under separate cover. It should be
noted that the candidate matches produced for analysis, are not produced by a typical writing, but
rather are accessed through a computer terminal linked to CODIS.
Paragraph 1: You will be provided the validation studies used by the Santa Clara County Crime
Lab for Identifiler Plus. You requested this for San Mateo, but I believe that to be in error. Let
me know if this belief is correct.
Paragraph 2: The People are a\À/a.re of our discovery obligations, but as noted in People v. Rose
(A135974, filed May 29,2014), that does not require our compliance in the method that you
seek. As a result, I will not be providing you the documents you have requested, but rather will

People v. Antolin Garcia-Torres
Page 2
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Iune23,2014

inquire, as it is my duty to do, with members of the prosecution team to determine whether there
is exculpatory information in the area in which you describe. Please note, you have already
received resunes; proficiency examinations, and corrective action reports for the Crime Lab
personnel who have performed analysis in this case.
Paragraph 3: You will get this under a separate cover. This material is partially responsive to
your request in the first (unnumbered) paragraph addressed at the begiruring of this letter.
Paragraph 4: As noted above, you will receive the DNA information uploaded into CODIS in
this case under separate cover. It is my understanding that only the one DNA upload occurred.
Paragraph 5.1: This request is puzzling. I cannot fathom any statute, constitutional provision or
other mandated discovery principle that requires such a disclosure. As the request is not tethered
to any provision of PC $1054.1 and is unambiguously not exculpatory information, no further
effort will be made in this regard. However, I will note that there is publicly assessable data on
the Santa CIara County Crime Lab's accreditation should you wish to seek this information on
your own.
Paragraph 5.2: This request is similarly puzzling. V/ith the exception of material exculpatory
information, I carrnot fathom any statute, constitutional provision or mandated discovery
principle that requires such a disclosure. Rest assured, the Santa Clara County District
Attorney's Office will provide Brady material. However, our Brady obligation does not extend
to providing you with documents for a defense fishing expedition regarding conduct and
procedures at the forensic laboratories that conduct work on this case. This is especially true
given that your request seeks information from operations entirely unconnected to any personnel
or procedures utilized in this case.
Paragraph 6: As you are no doubt aware, Mr. Garcia-Torres was in CODIS due to a felony arrest
by the Santa Clara County Sheriff s Office in 2010. You have the arrest reports from this
encounter. The remainder of the material is not within the possession of the prosecution team, so
even if it was exculpúory, which I have no reason whatsoever to suspect, it is simply not
discoverable from this Office. You will, of course, receive all PC $1054.1(Ð material, but this is
not PC $1054.1(Ð material.
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Al Lopez
Brian Matthews
Alternate Defender' s Offi ce
701 Miller Street
SanJose, CA 95110

Re: ANTOLIN GARCIA TORRES
Docket No. 213515
Dear Mr. Lopez and Mr. Matthews:

This letter is in response to your October 23,2015,letter delivered via e-mail requesting certain
information pertaining to DNA issues. As a threshold matter the People do not believe the
infornration requested qualifies as Brady or Penal Code section 1054.1 information. That being
said, please see a paragraph by paragraph response.

l.

This is not less than the third time you have asked for this. I will refer you to my answers
as noted previously in my Jwrc 23, 2014tetter, paragraph 6 and my March 16,2015
letter, paragraph 4. Please note, as your client was not convicted of any offense listed in
Penal Code section296, he should not be contained in a "convicted offender genetic
database" which is the limit of your request. He was a felony arrestee, however that
database is maintained by the State of California, not the prosecution team.

2.

This has been previously complied with. As you are no doubt aware, individual lab
supplements indicate whether a particular profile has been uploaded to CODIS. In
}i4120319 only one profile was uploaded. Discovery relating to that upload and the
individual supplements has already been provided. There is additional material that I
have obtained from Brooke Barloewen provided under separate cover on today's date.
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3.

As noted inparagraph 2, above, individuai lab supplements and notes will show the
interpretations made on a particular sample. Please refer to the lab supplements for
sample interpretation.

4.

The long specimen report will be provided, previously you received the short form (LAB
BATES 3130). Each time a CODIS software upgrade is installed, a full CODIS upload is
performed. Because of this the (L) submitted, (S) processed, and (N) processed dates on
the long specimen report will be updated and will be different than the dates on
previouslyprovided copy of this report.

5.

The Crime Laboratory does not use the FBI match estimation software in PopStats. In
2012, the lab used Brian Burritt's Excel Worksheet to calculate the probability of an
advantageous hit. The FBI's Match Estimator is based on Brian Burritt's original
worksheet. This worksheet is being provided under separate cover today.

6.

Please see my ansrvers on this issue in my June 23,2014letter, page 1, and my March 16,
2015 letter, paragraph 1, as well as paragraph 8, below. Please also see the additional
material that I have obtained from Brooke Barloewen provided under separate cover on
today's date.

1.

In my discussions with Crime Lab personnel they were left guessing as to what you want
here. There is a long form specimen detail report, but no long form candidate match
report. You will get the long form specimen detail report under separate cover dated
today, see paragraph 4, above.

8.

Please see my answers on this issue in my June 23,2014letter, and my March 76,2015
letter, paragraph 1. Please also see my response to your motion to compel discovery on
this point at pages 22-23. I am at a loss as to why you have informally requested this
material yet agarn. You brought a motion to compel on this point which was denied in
full by the Honorable Helen Williams on September 22,2015. At the hearing on that
motion there was an indication that you might file appropriate briefing on this important
issue establishing that you are entitled to the information and why it would not be a
felony for me to give it to you. Please file your briefing as discussed on September 22,

2015.

9.

You have asked for a FBI decision tree, CHOP Procedures "and any state manual
regarding the use of the SDIS and NDIS databases, training material, whether formal or
informal, on the use of the SDIS and NDIS databases including but not limited to those
regardrngthe data interpretation and criteria for upload." I do not intend to seek out such
trees, procedures or manuals absent some fuither guidance from you as to why you
believe the information falls within Penal Code section 1054.1, Brady or any other of the
cases you cite in your boilerplate. In fact,it is my understanding that while Crime Lab
personnel are quite familiar with, for example, NDIS and CHOP, the specific documents
you dernand were not pulled out and consulted by Brooke Barloewen during her CODIS
work on the case. Please advise.

People v. Antolin Garcia-Torr.
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10. Please see SO DM-517
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IN THE SUPERIOR COURT OF'THE STATE OF CALIFORNIA
IN AND F'OR THE COUNTY OF'SANTA CLARA
) Case No.: 213515
THE PEOPLE OF THE STATE OF CALIFORNIA,
)
)
)
)
)
)
)
)

Plaintiff,
V

PEOPLE'S RESPONSE TO
MOTION TO COMPEL DISCOVER\
OF DNA (CODIS) EVIDENCE

Date: March 8,2016

Time: 1:30 p.m.
Dept: 29

)
)

ANTOLIN GARCIA- TORRES,
Defendant.

)

)
)

I, BROOKE BARLOEWEN, declare as follows:

I

am currently employed as a Supervising Criminalist and Combined DNA Index

System (CODIS) Administrator at the Santa Clara County Crime Laboratory. I am also a

qualified DNA analyst (per the FBI Quality Assurance Standards for Forensic DNA Testing
Laboratories) and qualified CODIS user, and I have reviewed the above referenced case in

which one deduced profile was uploaded to CODIS.
Potential candidate matches are returned after DNA profiles are searched against
CODIS which can include both State (SDIS) and National Q.{DIS) databases. The database
searches loci at a moderate stringency and

it is possible to obtain candidate matches which

-lDECLARATION OF BROOKE BARLOEWEN
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are

determined by a qualifîed DNA analyst to be a "no match." High stringency is for a candidate
match with the same number of alleles and the same allelic value, such as a 15,16 vs. 15, 16

or 14 vs. 14. Moderate stringency allows for a candidate match with

a

different number of

alleles, but with the same allelic value, such as a 15, 16 vs. 15 or 13 vs. 13, 14. In addition,

if

no value is entered into CODIS for a locus, then the software will return a candidate match

with any value atthat locus. If

a candidate match is returned

by CODIS,

a

qualified DNA

analyst must review the data to determine if the candidate match is a Hit or aNo Match.

Although they are not interchangeable terms per CODIS, a match is sometimes referred to as a
CODIS hit.
On March 28,2}I2,eleven candidate matches were dispositioned as a'ono match" after

I reviewed the forensic partial DNA profile (DNA collected from Sierra LaMar's jeans,
169108-5ec) against the DNA profiles (candidate matches) returned by CODIS. When an

immediate search is requested at CODIS, the profile hits to itself. One of the thirteen
candidate matches returned for evaluation was the profile hitting to itself. In this case a
deduced

DNA profile from

a

DNA mixture was searched in CODIS. Only

a

portion of the

DNA alleles from the mixture were searched in CODIS. V/hen twelve candidate matches were
returned for evaluation, each candidate was compared to the whole DNA mixture profile
obtained (not just the portion searched in CODIS) to see if it could be included. Eleven
candidates were excluded based on this comparison to the whole profile. One candidate was

included when compared to the whole DNA mixture profile and marked as a hit. Only after a

profile is marked as a hit does the California Department of Justice begin the confirmation
process. Once their confirmation process is complete , they release the name and CII number
of the offender/arrestee. If there is a public safety risk, then the California Department of

-2-

DECLARATION OF BROOKE BARLOEWEN
People v. Antolin Garcia- Torres, Indictment # 213515

Justice may release a name earlier for law enforcement to monitor the person until the hit

confirmation process can be completed. If a candidate match is not marked as a hit, no

identifying information is provided.

I declare under penalty of perjury that the foregoing is true and correct.
Executed this 1st day of March20l6, in San Jose, Santa Clara County.

a,
BROOKE BARLOEV/EN
SUPERVISING CRIMINALIST
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STATE OF CALIFORNIA

4

COI.]NTY OF SANTA CLARA

5

I am employed in the County of Santa Clara, State of California. I am over the age of eighteen
years, and not u purty to the abové-entitled action. My business address is: Offrce of the District

6

Attorney, 70 West Hedding Street, West Wing, San Jose, CA 951 10

7

On March 1,2016,I served the following documents upon the interested parties in this action
by the method(s) indicated below:

I

)
)
)

:.

SS

Docket No. 213515

":;"-

ilhrtrllÑoï

people's Response to Motion to Compel Discovery of DNA (CODIS) Evidence
ExhÍbits 1-3

q

10

ll

t

I BY PERSONAL DELTVERY: by causing
the address indicated:

a

true copy thereof to be hand-carried to the recipient at

l2
t3
t4

txl BY FACSIMILE TRANSMISSION:

by faxing a true copy thereof to the recipient at the facsimile

number indicated:

t5
16
T7

l8
19

20
2T

AI Lopez
Alternate Defenders Office
701 Miller Street
San Jose, CA 95110
(408)298-2s16
Brian Matthews
Alternate Defenders Office
701 Miller Street
San Jose, CA 95110
(408) 298-2s16

22
28

I declare under penalty of perjury under the laws of the
true and correct and that this declaration was executed on March

State

of California

24

I

25

Garcia
26
Jeffrey F. Rosen
Distric¿ A¿tornev

lountv of Santa CIara
San Josö, CA. 951

l0

ä..,., -.., ,,,,"ß

IS

16, at San Jose,

