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2 
 

 

LINE # CASE # CASE TITLE RULING 

LINE 1 21CV383139 Law Firm of Patricia A. 
Boyes et al vs Leticia 
Carrejo 

Parties are ordered to appear for Order of Examination. 

LINE 2  23CV412927 Balboa Capital Corporation 
vs Argent Engineering LLC 
et al 

Parties are ordered to appear for Order of Examination. 

LINE 3   20CV365723 Apex Home Builders, Inc. 
vs Amir Kondori et al 

Defendants’ Motion for Summary 
Judgment/Adjudication is CONTINUED to June 22, 
2023.  No amended notice was served with the May 16, 
2023 hearing date for this motion.  Defendant is ordered 
to serve an amended notice of motion for June 22, 
2023.  The Court will deny this motion at the next 
hearing date if such amended notice is not served.  
Court to prepare formal order. 

LINE 4 22CV393684 Anthony Santos, III vs 
MOLLY TWILLEAGER 

Defendant’s Demurrer is off calendar.  Plaintiff filed 
the original complaint on January 24, 2022; Defendant 
filed a Demurrer on October 31, 2022, and on March 7, 
2023 served an Amended Notice of Motion for the May 
16, 2023 hearing date; Plaintiff filed a First Amended 
Complaint on May 3, 2023.  Thus, Defendant’s 
Demurrer to the Complaint is moot and taken off 
calendar.  Cal. Code of Civ. Pro. §472. 

LINE 5 18CV321554 Palo Alto Property Owner 
LLC vs The Grocery Men 
I, LLC et al 

College Terrace Centre’s Motion for Summary 
Judgment/Adjudication is DENIED.  Please scroll 
down to Lines 5-6 for full tentative opinion.  Court to 
prepare formal order. 

LINE 6 18CV321554 Palo Alto Property Owner 
LLC vs The Grocery Men 
I, LLC et al 

Palo Alto Property Owner LLC’s (“PAPO”) motion for 
summary judgment is DENIED.  PAPO’s motion for 
summary adjudication of the first, second, fourth, sixth, 
eight, tenth, thirteenth, fifteenth, sixteenth, seventeenth, 
nineteenth, and twentieth affirmative defenses is 
granted.  PAPO’s motion for summary adjudication is 
otherwise DENIED.  Please scroll down to Lines 5-6 
for full tentative ruling.  Court to prepare formal order. 

LINE 7 19CV346663 Sz Huang et al vs Tesla Inc. 
et al 

Plaintiff’s Motion to Compel Tesla’s Person Most 
Knowledgeable Deposition is GRANTED, IN PART.  
Please scroll down to Line 7 for full tentative opinion.  
Court to prepare formal order. 
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LINE 8 18CV339249 Whispering Oaks 
Residential Care Facility 
LLC et al vs Cricket 
Communications Inc et al 

Plaintiffs’ Motion to Vacate Orders and Judgment of 
Dismissal is CONTINUED to June 22, 2023.  No 
amended notice was served with the May 16, 2023 
hearing date for this motion.  Plaintiffs are ordered to 
serve an amended notice of motion for June 22, 2023.  
The Court will deny this motion at the next hearing date 
if such amended notice is not served.  Court to prepare 
formal order.  

LINE 9 20CV372906 LANCE WILLIAMS vs 
TRINH LEE, DDS et al 

Dr. Lee’s motion to bifurcate is GRANTED, in part.  
Whether Plaintiff’s claims are barred by the statute of 
limitations shall be determined first.  Dr. Lee’s motion 
for separate juries is DENIED.  Please scroll down to 
Line 9 for full tentative ruling.  Court to prepare formal 
order. 

LINE 10 22CV399041 Jane Doe vs The City of 
Sunnyvale et al 

Plaintiff/Cross-Defendant’s Motion for Attorneys’ Fees 
and Costs Pursuant to C.C.P. §425.16 is GRANTED, in 
part.  The Court awards Plaintiff $18,000 in attorney 
fees and $594 in costs, payable within 60 days of 
service of the final order.  Please scroll down to Line 10 
for full tentative ruling.  Court to prepare formal order. 

LINE 11 21CV381923 Alum Rock Union 
Elementary School District 
vs Karen Martinez 

Defendant Karen Martinez’s Motion for 
Reconsideration of January 18, 2023 Order Denying 
Motion to Set Aside Default and Default Judgment is 
DENIED.  Please scroll down to Line 11 for full 
tentative ruling.  Court to prepare formal order. 

LINE 12 2008-1-CV-
109658 

Capital One Bank (USA), 
NA vs D. Tomlinson 

Plaintiff Capital One Bank (U.S.A.), N.A.’s Motion to 
Set Aside and Vacate Renewal of Judgment and to 
Dismiss this Case With Prejudice is GRANTED.  After 
Plaintiff filed suit, obtained Judgment and Renewed 
Judgment, Plaintiff learned that the subject account was 
obtained by identify theft.  Thus, there is good cause to 
set aside and vacate the renewal of judgment, and the 
case is dismissed with prejudice.  Court to prepare 
formal order dismissing the action with prejudice. 

LINE 13 2009-1-CV-
154939 

Santa Clara County Federal 
Credit Union vs A. Pena 

Alejandro I. Pena aka Alex I Pena’s Claim of 
Exemption is DENIED. Court to use order on file. 

LINE 14 21CV385527 Michael Darden vs The 
Board of Trustees of the 
Leland Stanford University 
et al 

Defendants’ Demurrer to the Third Amended 
Complaint is OVERRULED.  Please scroll down to line 
14 for full tentative ruling.  Court to prepare formal 
order. 

oo0oo – 
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Calendar Lines 5 & 6 
Case Name: Palo Alto Property Owner LLC v. The Grocery Men I, LLC, et al. 
Case No.: 18CV321554 
 
 Before the Court is Plaintiff/cross-defendant Palo Alto Property Owner LLC (“PAPO” or 
“Plaintiff”) motion for summary judgment, or in the alternative, summary adjudication against 
defendants/cross-complainants The Grocery Men I, LLC (“TGM”), Addison Wright and Christopher 
Iversen (collectively, “Defendants”) and Cross-defendant College Terrace Centre LLC (“CTC”) motion 
for summary judgment in its favor as to the Fourth Amended Cross-Complaint (“4ACC”) filed by cross-
complainants TGM, Wright and Iversen (collectively, “Cross-Complainants”).  Pursuant to California 
Rule of Court 3.1308, the Court issues its tentative ruling as follows: 
  
I. Background 
 

A. Factual  
 

1. Complaint 
 

This is an action for breach of contract.  According to the Complaint, PAPO is the owner of 
CTC, a real estate development project located in Palo Alto which includes the premises located at 2108 
El Camino Real, Palo Alto (the “Property”).  On November 20, 2013, CTC, as landlord, and J&A 
Family Markets, Inc. (“J&A”), as tenant, entered into a written lease for the Property (the “Lease”). 
(Complaint, ¶ 7, Exhibit A.)  TGM is the successor to the tenant’s interest under the lease (the “Lease”), 
as assigned and amended, and Wright and Iversen, members of TGM, are guarantors. (Id., ¶¶ 3, 4 and 
7.)      
  

TGM allegedly breached the Lease by failing to pay rent and charges due thereunder and by 
failing to keep the Property free and clear of liens.  (Complaint, ¶ 9, Exhibit B.)  In accordance with its 
rights under the Lease, PAPO cleared the two mechanics liens recorded against the Property at a cost in 
excess of $313,590.  (Id., ¶ 10, Exhibit C.)  The defendants have failed and refused to cure their breach 
as demanded by Plaintiff.  (Id., ¶ 11.)      
 

2. 4ACC 
 

According to the 4ACC, CTC acquired ownership of the Property on April 15, 2011.  (4ACC, ¶ 
11.)  Due to a City of Palo Alto ordinance, a grocery store was required to be included in the 
redevelopment of the Property as a condition of zoning changes allowing the developer to construct a 
more than 40,000 square foot building.  (Id., ¶ 12.)  The City of Palo was to approve the operator of the 
grocery store.  (Id.)      
  

In November 2013, developers James and Patrick Smailey, through CTC, signed a lease 
(“Original Lease”) for the grocery store space with an entity they formed and managed, J&A, as tenant. 
(4ACC, ¶ 13.)  Less than a year later, in August through October 2014, Wright and Iversen entered into 
discussions with CTC regarding the grocery store project at the Property. (Id., ¶ 14.)  In November 2014, 
the Palo Alto City Council rejected the proposal that J&A operate the grocery store.  (Id., ¶ 16.)      
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On December 1, 2014, Brian Spiers, the manager of the development project, approached Cross-
Complainants about coming back into the project as owners and operators.  (4ACC, ¶ 17.) CTC, through 
Spiers, advised Cross-Complainants that it was necessary to obtain approval of the new grocery store 
owner/operator at a council meeting scheduled on December 15, 2014.  (Id., ¶ 17.)  Based on this 
information, Cross-Complainants formed TGM on December 10, 2014 to operate the grocery store.  (Id., 
¶ 18.)      
  

On December 12, 2014, CTC advised Cross-Complainants, through its counsel, that to get 
approval at the City council meeting, they would have to immediately sign an assignment, as tenant 
assignees, of the Original Lease, along with a document titled Addendum to Commercial Lease (the 
“First Addendum”) that modified and revised various terms.  (4ACC, ¶ 19.)  Cross-Complainants 
expressed concerns regarding the “draconian” terms of the Original Lease and First Addendum, 
particularly in a telephone conference with CTC on October 30, 2014.  (Id., ¶ 20.) CTC, through the 
Smaileys, promised that the terms could be changed and the parties would enter into a new lease after 
TGM was approved as operator by the City of Palo Alto.  (Id.) During these discussions, the parties did 
not discuss a specific date or timeline as to when negotiations for the new lease would commence after 
the December 15, 2014 City Council meeting.  (Id.)  There were a lot of activities happening as to the 
grocery store at that time and TGM believed a renegotiation would be optimized if the parties waited a 
few weeks or months so that it could become more knowledgeable of the grocery store plans and details. 
(Id.)     
  

Because of the holidays, nothing material occurred regarding the store following the City 
Council meeting.  (4ACC, ¶ 21.)  The first substantive meeting between the TGM and CTC teams after 
that point occurred on January 23, 2015.  (Id.)  TGM contemplated raising the issue of renegotiation of 
the lease on that call, as it was the first reasonable opportunity to do so, but it was inadvertently not 
brought up, with the parties moving on to other matters.  (Id.)  Cross-Complainants signed the lease and 
guarantees, with the parties committing to an opening date of March 1, 2016.  (Id., ¶¶ 21, 22.)   
  

Shortly after the various agreements were executed by Cross-Complainants, control over the 
development of the project was sold to Brian Spiers Development, and by November 2015, it was clear 
that the project was not remotely close to completion and there was no way the grocery store could open 
by March 1, 2016.  (4ACC, ¶ 22.)      
  

In January 2016, control of the landlord entity was transferred to PAPO, who then demanded the 
following month that Cross-Complainants have the store open by July 2016. (4ACC, ¶ 24.)  Though 
atypical of projects of this type, PAPO demanded that TGM commence tenant improvement work while 
the construction of the shell was ongoing.  (Id.)  The following month, Cross-Complainants obtained a 
proposal for the tenant improvement work from Eric F. Anderson Contractors (“EFA”).  (Id., ¶ 25.) 
However, PAPO failed to have the building ready for tenant improvements by July 2016, resulting in a 
significant increase in the cost of work to be performed by EFA.  (Id., ¶ 26.)   
  

In further response to PAPO’s demand that the grocery store be opened in July 2016, Cross-
Complainants obtained a contract with Commercial Refrigeration Specialists (“CRS”) for refrigeration 
equipment in May 2016.  (4ACC, ¶ 27.) Due to PAPO’s delays, the space was not ready when the 
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equipment arrived, resulting in a costly change order.  (Id.)  Cross-Complaints incurred substantial 
additional expenses to store the equipment off-site.  (Id.)      
  

Despite various promises as to the timelines of the project, PAPO continued to delay its 
completion.  (4ACC, ¶¶ 29-30.)  While EFA was working on tenant improvements, winter 2016 rains 
started, and Cross-Complainants discovered that the leased space was not water tight and suffered from 
severe water intrusion.  (Id., ¶ 31.)  The water leakage was due to construction defects by defendant 
Blach Construction Company, Inc. (“Blach”).  (Id.)  As a result of the leakage, EFA was forced to 
suspend most of its work on January 9, 2017 until PAPO and Blach resolved the issue. (Id.)  The leaks 
continued until April 2017, preventing EFA from fully mobilizing on tenant improvements until 
February 2017.  (Id., ¶¶ 31-32.)      
  

PAPO failed to obtain a Temporary Certificate of Occupancy until mid-May 2017 and it was 
only after this that Cross-Complainants were able to open the grocery store in June 2017.  (4ACC, ¶ 34.) 
The landlord has yet to obtain a Final Certificate of Occupancy, as it continues to make changes and 
repairs to the building as required by the City of Palo Alto.  (Id.)  Once the store opened, it did so at 
substantial monthly losses rather than the profits projected in surveys and projections approved by the 
landlord.  These losses were due to PAPO’s conduct, including but not limited to its delays in opening 
the building.  (Id., ¶ 35.)    
 

B. Procedural  
 

On January 8, 2018, Plaintiff filed the Complaint asserting claims for (1) breach of lease (against 
TGM) and (2) breach of guarantees (against Iversen and Wright).   
  

Cross-Complainants filed their initial cross-complaint in April 2018 and the first cross-complaint 
(“FACC”) in October 2020.  On March 2, 2021, Cross-Complainants filed the Second Amended Cross-
Complaint (“SACC’) asserting: (1) fraud (against CTC); (2) breach of contract (against CTC and 
PAPO); (3) breach of the implied covenant of good faith and fair dealing (against CTC and PAPO); (4) 
negligence (against Blach); (5) intentional interference with contractual relations (against CTC and 
PAPO); and (6) interference with prospective economic relationship (against CTC and PAPO). Cross-
Defendants demurred to the first, second, third, fifth and sixth causes of action on the ground of failure 
to state facts sufficient to constitute a cause of action.  (Code Civ. Proc., § 430.10, subd. (e).)  The 
motion, which was opposed by Cross-Complainants, was sustained with 10 days’ leave to amend as to 
the first, fifth and sixth causes of action and sustained without leave to amend as to the second and third 
causes of action.   

 
On July 29, 2021, Cross-Defendants filed the Third Amended Cross-Complaint 

(“TACC”) asserting: (1) fraud (against CTC); (2) negligence (against Blach); (3) intentional interference 
with contractual relations (against CTC and PAPO); (4) intentional interference with prospective 
economic advantage (against CTO and PAPO); and (5) violation of California Uniform Trade Secrets 
Act (Civ. Code, § 3426 et seq.) (against CTO and PAPO).  Cross-Defendants demurred to the first, third, 
fourth and fifth causes of action on the ground of failure to state facts sufficient to constitute a cause of 
action.  (Code Civ. Proc., § 430.10, subd. (e).)  The Court sustained the demurrer without leave to 
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amend as to the third, fourth and fifth causes of action, and sustained the demurrer with leave to amend 
as to the first.   
  

On January 21, 2022, Cross-Complainants filed the operative 4ACC, asserting (1) fraud (against 
CTC) and (2) negligence (against Blach Construction Company).  PAPO and CTC demurred to the fraud 
claim, which the Court overruled in June 2022. 

 
On January 25, 2023, PAPO filed the instant motion for summary judgment and/or adjudication.  

That same day, CTC filed its motion for summary judgment.  Both motions are opposed by TGM, 
Wright and Iverson. 

 
II. CTC’s Motion for Summary Judgment 
 

A. Burden of Proof 
 

“A defendant seeking summary judgment [or adjudication] must show that at least one element 
of the plaintiff’s cause of action cannot be established, or that there is a complete defense to the cause of 
action … The burden then shifts to the plaintiff to show there is a triable issue of material fact on that 
issue.”  (Alex R. Thomas & Co. v. Mutual Service Casualty Ins. Co. (2002) 98 Cal.App.4th 66, 72 
[internal citations omitted].)   
  

“The ‘tried and true’ way for defendants to meet their burden of proof on summary judgment 
motions is to present affirmative evidence (declarations, etc.) negating, as a matter of law, an essential 
element of plaintiff’s claim.”  (Weil & Brown, Cal. Prac. Guide; Civ. Proc. Before Trial (The Rutter 
Group 2014) ¶ 10:241, p. 10-104, citing Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 334.)  “The 
moving party’s declaration and evidence will be strictly construed in determining whether they negate 
(disprove) an essential element of plaintiff’s claim ‘in order to resolve any evidentiary doubts or 
ambiguities in plaintiff’s (opposing party’s) favor.’”  (Id., ¶ 10:241.20, p. 10-105, citing Johnson v. 
American Standard, Inc. (2008) 43 Cal.4th 56, 64.)   
  

“Another way for a defendant to obtain summary judgment is to ‘show’ that an essential element 
of plaintiff’s claim cannot be established.  Defendant does so by presenting evidence that plaintiff ‘does 
not possess and cannot reasonably obtain, needed evidence’ (because plaintiff must be allowed a 
reasonable opportunity to oppose the motion).”  (Id., ¶ 10:242, p. 10-105, citing Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 854-855.)  “Such evidence usually consists of admissions by 
plaintiff following extensive discovery to the effect that he or she has discovered nothing to support an 
essential element of the cause of action.”  (Id.)   
 

B. Cross-Complainants’ Request for Judicial Notice 
 

Cross-Complainants request that the Court take judicial notice of the following items: Palo Alto 
City Council Staff Reports for August 11, December 8 and December 15, 2014 (Declaration of Patrick 
Whitehorn in Support of Opposition to Motion for Summary Judgment (“Whitehorn Decl.”), Exhibits 1, 
2 and 6); Palo Alto Online News article date December 2, 2014, titled “Palo Alto council not sold on 
proposed College Terrace Centre grocer” (Whitehorn Decl., Exhibit 7); Application to Register Foreign 
Limited Liability Company filed with the California Secretary of State by PAPO (Whitehorn Decl., 
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Exhibit 12); and State of Information of PAPO filed with the California Secretary of State on September 
11, 2017 (Whitehorn Decl., ¶ Exhibit 14). 

 
All of the foregoing are proper subjects of judicial notice, except for the news article to the 

extent that Cross-Complainants wish for judicial notice of the truth of its contents to be taken.  (See 
Zelig v. County of Los Angeles (2002) 27 Cal.App.4th 1112, 1141, fn. 6.)  The remaining materials are 
proper subjects of judicial notice under subdivisions (b) and (c) of Evidence Code section 452 as 
“[r]egulations and legislative enactments issued by or under the authority of the United States or any 
public entity in the United States” and “[o]fficial acts of the legislative, executive, and judicial 
departments of the United States and any state of the United States” (Evid. Code, § 452, subds. (b) and 
(c); see also Evans v. Berkeley (2006) 38 Cal.4th 1, 8, fn. 2.)  Accordingly, Cross-Complainants’ request 
for judicial notice is DENIED as to Exhibit 7 and otherwise GRANTED. 

 
C. Discussion  

 
CTC’s motion for summary judgment is directed at the sole claim remaining against it in the 

4ACC, the cause of action for fraud.  Cross-Complainants allege they executed the Lease, First 
Addendum and personal guarantees in reliance on statements made by CTC regarding the approval of 
the project and the revision or replacement of the Lease and addendum after City approval of the new 
grocery store was obtained. (4ACC, ¶¶ 37-38.)  Cross-Complainants plead that they would not have 
executed the foregoing agreements had CTC not made the statements, which it knew or reasonably 
should have known were false at the time it made them.  (Id.)  They further allege that the earliest time 
at which TGM could have reasonably determined that CTC had no intention of renegotiating the lease 
was the call on January 23, 2015, i.e., the first substantive conference between the parties following the 
City Council meeting where approval was obtained.  (Id., ¶ 42.)   

 
CTC maintains it is entitled to summary judgment because (1) TGM cannot establish that it 

made any misrepresentation; (2) TGM cannot establish knowledge on the part of CTC of the falsity of 
any statement it made or any intent to defraud TGM; and (3) TGM is estopped from asserting a claim 
for fraud based on the First Addendum and Tenant Estoppel. 

 
1. CTC’s Undisputed Material Facts 

 
CTC submits the following purportedly undisputed material facts: on November 20, 2013, CTC, 

as landlord, and J&A Family Markets, Inc. (“J&A”), as tenant, entered into a “Commercial Lease” for 
the premises at College Terrace Centre (“College Centre”), described as 2108 El Camino Real in Palo 
Alto (the “Property”), to operate a grocery store.  (CTC’s Separate Statement of Undisputed Material 
Facts in Support of Motion for Summary Judgment (“UMF”), No. 1.)  On October 16, 2014, CTC and 
J&A executed an Addendum to the Commercial Lease; the lease and addendum are collectively referred 
to as the “Original Lease” or the “Lease”). (UMF No. 2.)  On December 12, 2014, J&A assigned the 
Original Lease to TGM.  (UMF No. 3.)   

 
Cross-Complainants allege that prior to J&A signing the Commercial Lease in 2013, TGM had 

discussions with CTC about operating a grocery store at the Property and a potential lease agreement 
and expressed “serious concerns regarding certain [proposed lease] terms, including but not limited to 
the no damages for delay clause, the amount of rent to be paid during the first 6 months, and the clause 
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stating that TGM had inspected and approved that did not yet exist.  (4ACC, ¶ 20.)  These concerns were 
raised again in October 2014.  (Id.)  Nevertheless, TGM assumed the Original Lease.  (UMF No. 5.)   

 
Following TGM’s assumption of the Original Lease, TGM and CTC negotiated and, on January 

13, 2015, executed a 38-page Addendum to Commercial Lease (the “First Addendum”) that replaced the 
addendum to the Original Lease executed by CTC and J&A.  (UMF No. 6.)  This document exceeded 
the length of the Commercial Lease itself, touched on twenty-five of its twenty-seven sections and 
contained an integration clause.  (UMF Nos. 6, 8.)  On January 13, 2015, in connection with the First 
Addendum, Wright and Iversen each executed a Guaranty of Lease (the “Guarantees”).  (UMF No. 7.)  
At no time after the parties executed the First Addendum and before CTC conveyed its interest in the 
College Centre to PAPO in January 2016 did TGM request that CTC further amend the Lease and First 
Addendum pursuant to representations allegedly made by CTC on or before October 30, 2014 to revise 
and/or replace various terms in the lease and addendum.  (UMF No. 9.)  Nor did it mention that it 
expected further modifications or that CTC had agreed to make them.  (UMF No. 10.)   

 
In January 2016, PAPO became the new owner of the College Centre project, thereby becoming 

the successor to CTC’s interest under the Original Lease and First Addendum.  (UMF No. 11.)  On 
January 13, 2016, TGM executed a “Tenant Estoppel” (the “Estoppel”), confirming that the foregoing 
constituted the entire agreement between landlord and tenant, that they were valid and in full force and 
effect and that the parties were not currently in discussions or negotiations to materially modify any of 
the terms.  (UMF Nos. 12-14.)  On September 12, 2016, PAPO and TGM executed the Second 
Addendum to Commercial Lease (the “Second Addendum”), which contained, as did the First 
Addendum, an integration clause.  (UMF No. 15.)   

 
After substantially completing its tenant improvements, TGM opened its grocery store in May or 

June of 2017.  (UMF No. 16.)  In September 2017, PAPO served TGM with a notice of default based on 
TGM’s failure to keep the Property free and clear of liens.  (UMF No. 17.) In December 2017, PAPO 
served TGM with a Notice to Pay or Quit based on TGM’s failure to pay rent.  (UMF No. 18.)  On 
January 26, 2018, TGM surrendered possession of the Property and the Lease terminated.  (UMF No. 
20.) 
 

2. Misrepresentation 
 

The elements of fraud are: (1) a misrepresentation (false representation, concealment or 
nondisclosure); (2) knowledge of falsity (or ‘scienter”); (3) intent to defraud, i.e., to induce reliance; (4) 
justifiable reliance; and (5) resulting damage.  (Lazar v. Superior Court (1996) 12 Cal.4th 631, 638.)   
 

CTC first argues that TGM’s fraud claim fails because it has produced no evidence of a 
knowingly false representation and the integration clauses and other language in the agreements 
executed by the parties belie any assertion that there was an understanding that further revisions would 
be made to the parties’ agreement.  Given these two arguments, it is clear that CTC is attempting to meet 
its initial burden both by (1) negating an essential element of TGM’s claim- misrepresentation and (2) 
showing that TGM cannot establish its fraud cause of action because it does not possess the necessary 
evidence to do so. 
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Starting with CTC’s second approach first, as stated above, a defendant moving for summary 
judgment can meet its initial burden by showing that an essential element of the plaintiff’s claim cannot 
be established.  (See Aguilar v. Atlantic Richfield Co., supra, 25 Cal.4th at 854.)  Generally, the 
defendant does so by presenting evidence that the plaintiff “does not possess and cannot reasonably 
obtain, needed evidence.”  (Ibid.,[emphasis added])  For example, and as relevant here, “[w]here 
plaintiffs have had an adequate opportunity for discovery, their factually devoid responses to discovery 
requests may show that one or more elements of their claim cannot be established.”  (Union Bank v. 
Superior Court (1995) 31 Cal.App.4th 573, 590.)   
 
 CTC directs the Court to TGM’s November 1, 2022 responses to PAPO’s Special 
Interrogatories, Set One, Nos. 1, 4, 17, 18, 19, 20, 21 and 22.  These requests required TGM to identify 
all facts (Nos. 1, 4, 17, 20), witnesses, and documents (Nos. 18, 21, 22) that supported its contention that 
“Patrick Smailey and James Smailey, on behalf of CTC promised that [the Lease] terms would be 
changed and that CTC and Cross-Complainant would enter into a new lease after Cross-Complainant 
was approved as operators by the City of Palo Alto.”1  (UMF No. 28.)  CTC characterizes TGM’s 
responses to these interrogatories as failing to identify a single fact, witness, or document to support its 
claim and thus factually devoid.  TGM responded identically to each of these requests as follows: 
 

Responding Party objects to all of the “Definitions” and all of the other prefatory material 
because this information is not included within the requests and it causes the requests to 
fail to be separate and complete; causes the requests to improperly contain subparts; and 
causes the requests to be improperly compound, conjunctive and/or disjunctive in 
violation of Code of Civil Procedure § 2030.060(d).  Responding Party further objects 
that the interrogatory may call for information protected by the attorney-client privilege, 
work product doctrine, and the client-expert consultant privilege provided for in the 
Discovery Act. 

 
(UMF Nos. 29-30.)   
 
Problematically for CTC, objections to discovery, by themselves, cannot be construed as factually 
devoid responses.  (See Gaggero v. Yura (2003) 108 Cal.App.4th 884, 892-893 [concluding that 
plaintiff’s assertion of objections and refusal to testify as to certain facts at deposition did not meet 
burden of production for defendant established by Aguilar because neither qualified as evidence 
showing that the plaintiff “[did] not possess, and [could not] reasonably obtain, needed evidence …” to 
establish the required elements of her claims.  Court continued that had the defendant moved to compel 
a further response, received an order compelling as much and the plaintiff admitted not possessing the 
requisite evidence of her claims, the defendant would have meet its burden.].)  Moreover, even if these 
responses could be deemed as factually devoid, they certainly do not establish that Plaintiff not only 
does not possess, but “cannot reasonably obtain” needed evidence.  (Ibid.)  Thus, to the extent that CTC 
relies on the TGM’s responses to discovery to meet its initial burden, it fails to do so. 
 

Turning to the first approach, CTC points to the fact that the parties executed a 38-page First 
Addendum months after it allegedly promised to modify the Original Lease, fulfilling that promise, and 
that the First Addendum contains the following integration clause: 

 
1 Special Interrogatory No. 19 asked if it was TGM’s contention that following the execution of the First Addendum it 
requested that the Lease terms be amended. 
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This Lease constitutes the entire agreement between Landlord and Tenant with respect to 
the subject matter hereof and there are no agreements, warranties or representations 
between the parties except as expressly set forth in this Lease. Tenant acknowledges that 
neither Landlord nor any agent, employee or representative of Landlord have made any 
representation or warranty as to any matter except as may be expressly set forth in this 
Lease.  Landlord and Tenant acknowledge that there are no oral agreements between 
them affecting this Lease, and this Lease supersedes and cancels all previous 
negotiations, arrangements, brochures, agreements and understandings, if any, between 
Landlord and Tenant with respect to the subject matter of this Lease. 

 
(UMF No. 8; see Compendium of Evidence in Support of CTC’s Motion for Summary Judgment 
(“CTC’s Evidence”), Exhibit D, § 27(t) at p. 36 [emphasis added].) 

 
Similar provisions are present in the Tenant Estoppel executed by TGM in connection with PAPO’s 
acquisition of the College Centre project, and the Second Addendum signed with PAPO. In the Tenant 
Estoppel, which was executed on January 13, 2016, TGM certified that: 
 

3. The Lease has not been modified, supplemented, amended or assigned in any 
way, nor have the Premises been sublet in whole or in part, except as set forth 
on Exhibit A.  Landlord [PAPO] has not waived any material default, breach or 
violation of the Lease by [TGM].  The Lease constitutes the entire agreement 
between Landlord [PAPO] and [TGM] and there are no other agreements, 
written or oral, between Landlord and [TGM] concerning the Premises. 
 

4. The Lease is valid and in full force and effect …. 
 
[¶] … 
 

9. … Tenant [TGM] is not currently in discussions or negotiations (directly or 
indirectly) with Landlord [PAPO] with respect to any material modification of 
the Lease, including, without limitation, any reduction in the rent or the term 
thereof. 

 
(CTC’s Evidence, Exhibit G at §§ 3, 4 and 9, [emphasis added].)   
 
The Second Addendum, executed by TGM and PAPO on September 12, 2016, provided that: 
 

The Lease, this Addendum, and the Guarantees contain the entire agreement of the 
parties with respect to the subject matter hereof and all prior negotiations, understandings 
or agreements between the parties with respect to the subject matter hereof are merged 
herein.  All references in the Lease to “this Lease” shall hereafter be deemed to refer to 
the Lease as amended by this Addendum.  Except as modified hereby, the Lease and the 
Guaranty shall continue in full force and effect in accordance with their respective terms 
and are hereby ratified and affirmed. 
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(CTC’s Evidence, Exhibit H, § 10 at p. 3.)   
 
CTC argues that the foregoing undercut TGM’s claim because it cannot complain that it was concerned 
about unfavorable Lease terms and yet, when at the negotiating table executing agreements relating to 
that same Lease, not only failed to address those terms but consistently reaffirmed that the Lease was in 
full force and effect and that there were no other understandings or agreements between the parties 
concerning its terms.  TGM’s failure, CTC maintains, cannot amount to fraud on its part.  CTC 
continues that the fact that months after the alleged promise was made, the parties executed the First 
Addendum demonstrates that there was no misrepresentation that it would modify the Lease because it 
did in fact do so.  This fact is further confirmed, CTC contends, by the integration provisions in the First 
Addendum and Tenant Estoppel.  Ultimately, the Court does not find CTC”s argument persuasive. 
 
 TGM’s fraud claim is predicated on representations that were made prior to the execution of the 
Lease assignment on December 12, 2014, and the subsequently executed First Addendum on January 
13, 2015; that fact that the latter contains an integration clause, among other things, does not completely 
negate the allegation that representations were made prior to its execution that further negotiations 
would happen in the future after approval of TGM as the operator of the grocery store was obtained.  
That is, if representations were made prior to the First Addendum that further revisions would occur 
later, its execution potentially satisfies the promises for modification made prior to the assignment of the 
Lease only. 
 

Notably, CTC does not present any first-hand accounts from individuals who participated in the 
meetings preceding the execution of the Lease assignment and the First Addendum where 
misrepresentations were purportedly made.  Thomas Ryan, the Vice President of both CTC and PAPO, 
states in his declaration that he was unable to locate any record showing that TGM “expected, believed, 
or claimed that CTC had made a promise to renegotiate or modify certain terms of the Original Lease, or 
had an understanding that CTC would further amend the Lease in ways not incorporated by the First 
Addendum.”  (See Declaration of Thomas Ryan in Support of CTC’s Motion for Summary Judgment 
(“Ryan Decl.”), ¶ 11.)  Ryan also testified at his deposition that no one who participated in the subject 
negotiations on behalf of CTC is currently still with the company.  (See Declaration of Patrick 
Whitehorn in Support of Opposition to CTC’s Motion for Summary Judgment (“Whitehorn Decl.”), ¶¶ 
11-12.)  But this does not establish that such promises were never made.  According to materials 
proffered by TGM, the assurances that the terms of the Lease would be changed after its assignment and 
TGM was approved as operators by the City of Palo Alto were made orally by CTC, including James 
Smailey, Patrick Smailey, Brian Spier, Jim Baer and CTC’s attorney Harry Fox.  (See Declaration of 
Christopher Iversen in Support of Opposition to Motion for Summary Judgment (“Iversen Decl.”), ¶ 21.)  
Thus, a lack of written materials reflecting such promises is not fatal to TGM’s claim. 
 
 Even if the Court were persuaded that CTC’s showing establishes that there were no 
misrepresentations as alleged, TGM submits evidence which demonstrates the existence of a triable 
issue of material fact in this regard.  In his declaration, Iversen states that when TGM and CTC entered 
discussions for the former to operate the grocery store, part of the discussion involved the fact that CTC 
would require TGM to accept assignment of the J&A Lease.  (Iversen Decl., ¶ 8.)  However, Iversen, 
Wright and TGM had concerns with the “one-sided” and “draconian” terms of the J&A Lease that 
favored the landlord.  (Id., ¶¶ 9-10.)  Negotiations continued but ultimately fell apart because of TGM’s 
concerns.  (Id., ¶ 11, Exhibit 5.)  After the plan to have J&A operate the grocery store was rejected by 
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the Palo Alto City Council, TGM re-entered the picture.  (Id., ¶¶ 12-14.)  CTC was concerned that it 
would not be able to obtain Council approval of its project when new members were seated in January 
2015, and therefore it became imperative that CTC obtain approval prior to the end of December 2014, 
which resulted in a compressed timeframe for CTC and TGM to enter a formal arrangement.  (Id., ¶¶ 16-
17.)  CTC apparently made it clear to TGM that time was of the essence, that there was not enough time 
to negotiate a new lease for the necessary approval, and therefore to make the deal work, it had to accept 
assignment of the J&A Lease and additional materials in the lease package, including the First 
Addendum and Guarantees.  (Iversen Decl., ¶¶ 20, 22, 25.)  TGM executed the assignment after being 
assured that the parties would enter a new lease after TGM was approved as operators by the City 
Council and that doing so was needed for “cosmetic” reasons to fend off potential questions by the City, 
with the real deal to be negotiated several months later so as not to draw unwanted attention from the 
council due to bad optics.  (Id., ¶ 23.)  Iversen states that TGM understood as the project progressed that 
the Original Lease and the First Addendum were mere placeholders.  (Id., ¶ 26.) He continues that given 
how much was happening to develop the project, waiting several months to renegotiate would be 
optimal because by that point TGM would have acquired more knowledge of the grocery store plans and 
details and thus it made sense that revisions were not an immediate subject of conversation.  (Id., ¶ 27.)   
 
 Iversen’s declaration at least creates a triable issue of fact as to whether before the execution of 
the Lease assignment and the First Addendum CTC orally represented that the parties’ agreements 
would be re-negotiated after the Palo Alto City Council approved TGM as the operator of the grocery 
store.  Consequently, CTC is not entitled to summary judgment on this basis. 
 

3. Knowledge of Falsity and Intent to Fraud 
 

“[F]raudulent intent is an issue of fact for the trier of fact to decide.”  (Beckwith v. Dahl (2012) 
205 Cal.App.4th 1039, 1061 [internal citations omitted].)  “To be sure, fraudulent intent must often be 
established by circumstantial evidence …. [F]raudulent intent has been inferred from such 
circumstances as the defendant’s insolvency, his hasty repudiation of the promise, his failure even to 
attempt performance, or his continued assurances after it was clear he would not perform.”  (Tenzer v. 
Superscope, Inc. (1985) 39 Cal.3d 18, 30 [internal citations omitted].)  The Court is not persuaded that 
the integration clauses by themselves negate the elements of knowledge of falsity and intent to defraud 
because they do not reflect the state of mind of the individuals who purportedly made misrepresentations 
on the part of CTC regarding future revisions of the Lease agreement between the parties. 

 
However, as articulated in the preceding section, even if the Court was so persuaded, it finds that 

TGM has demonstrated the existence of a triable issue of material based on Iversen’s version of events 
as recounted in his declaration.  A trier of fact could arguably infer CTC’s intent to defraud given its 
desire and incentive to quickly reach an agreement with TGM to obtain City Council approval before the 
council’s makeup changed.  A trier of fact might infer that there would be no incentive for TGM to enter 
such an arrangement with “draconian” terms absent a promise that a re-negotiation of those terms could 
take place.  Thus, the Court will not grant summary judgment based on CTC’s contention that TGM 
cannot establish the elements of scienter and intent to defraud. 
 

4. Complete Defenses to Claim 
 

a.  Estoppel Based on First Addendum and Tenant Estoppel 
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CTC contends TGM is estopped by the statements made in the First Addendum and Tenant 

Estoppel from asserting its fraud claim. 
 
Regarding the First Addendum, “[f]raudulent inducement renders the entire contract voidable, 

including any provision in the contract providing the written agreement is, for example, the sole 
agreement of the parties, that it contains their entire agreement and that there are no oral representations 
(integration/no oral representations clause).”  (Hinesely v. Oakshade Town Center (2005) 135 
Cal.App.4th 289, 301.)  “A contract provision stating that all representations are contained therein does 
not bar an action for fraud.”  (Ron Greenspan Volkswagen, Inc. v. Ford Motor Land Development Corp. 
(1995) 32 Cal.App.4th 985, 992.)   

 
Because TGM submitted evidence demonstrating a triable issue of material fact as to whether 

CTC made false representations to induce TGM to execute the Lease assignment and the First 
Amendment, TGM has demonstrated a triable issue of material fact regarding whether the First 
Addendum (and its integration clause) are enforceable. 

 
Regarding the Tenant Estoppel, TGM submits that the purpose of its execution was for PAPO, as 

new owner, to secure a loan for construction of the Property by certifying that it was indeed a tenant and 
PAPO its landlord pursuant to the Lease.  It had no bearing, TGM argues, on the terms of the Lease or 
the parties’ intentions in that regard.  Moreover, TGM continues, the estoppel was not between it and 
CTC, CTC was not even a part of it, but rather it and PAPO, who since acquiring the interest in the 
Property from CTC, took on a more punitive attitude such that it seemed unlikely that the oral promises 
made by CTC concerning revision of the Lease terms would be upheld.  (Iversen Decl., ¶ 31.) Thus, 
TGM insists, the provision in the Tenant Estoppel which states that “Tenant is not currently in 
discussions or negotiations (directly or indirectly) with Landlord with respect to any material 
modification of the Lease …” was not necessarily false, nor did it negate the fact that misrepresentations 
were made by CTC prior to TGM’s election to enter into the Lease agreement with it. 

 
Not only is the enforceability of the integration clause in the First Addendum a triable issue 

based on the possibility of CTC having made representations to TGM preceding its execution, but 
statements made in the Tenant Estoppel reflecting the state of affairs between PAPO, who was not 
involved when the misrepresentations were purportedly made, and TGM does not undercut events that 
preceded its execution and concerned only CTC and TGM.  The Court therefore concludes, at least at 
this juncture, that TGM is not estopped from asserting its fraud claim.   

 
CTC’s motion for summary judgment is therefore DENIED. 

 
III. PAPO’s Motion for Summary Judgment, or in the Alternative, Summary Adjudication 
 

PAPO moves for summary judgment, or in the alterative, adjudication of its claims for breach of 
the lease and the personal guarantees executed by Wright and Iversen, in addition to each of Defendants’ 
twenty affirmative defenses. 
 

A. Burden of Proof  
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The party moving for summary judgment/adjudication bears the initial burden of production to 
make a prima facie case showing that there are no triable issues of material fact – one sufficient to 
support the position of the party in question that no more is called for.  (Aguilar v. Atlantic Richfield 
Co. (2001) 25 Cal.4th 826, 850-851.)  Plaintiffs moving for summary judgment bear the burden of 
persuasion that each element of the cause of action in question has been proved, and hence there is no 
defense thereto.  (Code Civ. Proc., § 437c.)  Plaintiffs, who bear the burden of proof at trial by 
preponderance of evidence, therefore “must present evidence that would require a reasonable trier of 
fact to find the underlying material fact more likely than not- otherwise he would not be entitled to 
judgment as a matter of law, but would have to present his evidence to a trier of fact.”  (Aguilar, 
supra, 25 Cal.4th at 851.)  The defendant has no evidentiary burden until the plaintiff produces 
admissible and undisputed evidence on each element of a cause of action.  (Weil & Brown, Cal. Prac. 
Guide: Civ. Proc. Before Trial (The Rutter Group 2013), ¶ 10:238.)  If the plaintiff meets this initial 
burden, it then shifts to the defendant to “show that a triable issue of one or more material facts exists as 
to that cause of action.”  (Code Civ. Proc., § 437c, subd. (p)(1).)   

 
B. Requests for Judicial Notice 

 
PAPO request that the Court take judicial notice of: a City of Palo Alto webpage screenshot of a 

temporary Certificate of Occupancy issued by the City of Palo Alto on May 4, 2017 for the real property 
located at 2100 El Camino Real in Palo Alto (the “Property”) (Exhibit A); (2) recorded Mechanics Liens 
in the amounts of $26,590 (July 12, 2017), $28,998.39 (September 1, 2017), $569,722.91 (September 
12, 2017), $22,725 (September 12, 2017), $22,725 (September 12, 2017), $8,688.30 (September 13, 
2017), $22,117.51 (September 8, 2017) and $5,559.30 (September 8, 2017) (Exhibits B, C, D, E, F, G 
and H); the January 8, 2018 date of filing of the initial Complaint in this action; PAPO’s FAC (Exhibit 
I); Order Re: Demurrer to SACC (Exhibit J); Order Re: Demurrer to TACC (Exhibit K); and Order R: 
Demurrer to 4ACC (Exhibit L). 

 
These items are proper subjects of judicial notice as court records and recorded property records.  

(See (See Evid. Code, § 452, subds. (d) and (h); see also Fontenot v. Wells Fargo Bank, N.A. (2011) 198 
Cal.App.4th 256, 265 [“a court may take judicial notice of the fact of a document’s recordation, the date 
the document was recorded and executed, the parties to the transaction reflected in a recorded document, 
and the document’s legally operative language, assuming there is no genuine dispute regarding the 
document’s authenticity. From this, the court may deduce and rely upon the legal effect of the recorded 
document, when that effect is clear from its face”].)   Accordingly, PAPO’s request for judicial notice is 
GRANTED. 

 
Defendants’ request is the same as their request filed in support of their opposition to CTC’s 

motion for summary judgment, above.  For the same reasons, the request is DENIED as to Exhibit 7 and 
otherwise GRANTED. 

 
C. Discussion 

 
1. PAPO’s Undisputed Material Facts 

 
PAPO submits the following purportedly undisputed material facts: on November 20, 2013, 

CTC, as landlord, and J&A Family Markets, Inc. (“J&A”), as tenant, entered into a “Commercial Lease” 
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for the premises at College Terrace Centre (“College Centre”), described as 2108 El Camino Real in 
Palo Alto (the “Property”), to operate a grocery store.  (PAPO’s Separate Statement of Undisputed 
Material Facts in Support of Motion for Summary Judgment/Adjudication (“UMF”), No. 1.)  On 
December 12, 2014, J&A assigned the Original Lease to TGM.  (UMF No. 2.)   

 
Following TGM’s assumption of the Original Lease, TGM and CTC negotiated and, on January 

13, 2015, executed an Addendum to Commercial Lease (the “First Addendum”) that replaced the 
addendum to the Original Lease executed by CTC and J&A.  (UMF No. 3.)  On January 13, 2015, in 
connection with the First Addendum, Wright and Iversen each executed a Guaranty of Lease (the 
“Guarantees”).  (UMF No. 4.)   

 
In January 2016, PAPO became the new owner of the College Centre project, thereby becoming 

the successor to CTC’s interest under the Original Lease and First Addendum.  (UMF No. 6.)  On 
January 13, 2016, TGM executed a “Tenant Estoppel,” confirming that the foregoing constituted the 
entire agreement between landlord and tenant, that they were valid and in full force and effect and that 
the parties were not currently in discussions or negotiations to materially modify any of the terms.  
(UMF No. 7.) 

 
On September 12, 2016, PAPO and TGM executed the Second Addendum to Commercial Lease 

(the “Second Addendum”), which contained, as did the First Addendum, an integration clause.  (UMF 
No. 8.) 
 

The College Centre Project received its Temporary Certificate of Occupancy on or about May 4, 
2017.  (UMF No. 9.)  After substantially completing its tenant improvements, TGM opened its grocery 
store in May or June of 2017.  (UMF No. 10.)   

 
Section 4(a) of the Lease required TGM to pay Base Monthly Rent and Additional Rent 

(collectively, “Rent”) on the first day of each month commencing on the Commencement Date and 
continuing throughout the Term of the Lease. (UMF No. 11.)  The Lease required TGM to pay Rent 
without demand, abatement, counterclaim, deduction or offset.  (UMF No. 12.)   

 
As of December 6, 2017, TGM failed to pay Rent due through December 2017 in the amount of 

$124,513.13.  (UMF No. 14.)  Consequently, on December 6, 2017, PAPO served TGM and Iversen and 
Wright, the guarantors (the “Guarantors”), with a Sixty-Day Notice to Pay or Quit.  (UMF No. 15.)  
TGM failed to cure its default and on January 26, 2018 (the “Termination Date”), confirmed that it was 
surrendering possession of the Property.  (UMF No. 16.)  Three days later, TGM confirmed it had turned 
over the keys to the Property.  (UMF No. 17.)   

 
In addition to its obligation to pay Rent, TGM agreed under the terms of the Lease to keep the 

Property free and clear of any liens.  (UMF No. 18.)  In connection with TGM’s improvements to the 
Property, from July 2017 through September 2017, TGM’s contractors and subcontractors recorded 
mechanic’s liens against College Centre claiming the collective sum of $685,401.40.  (UMF No. 19.)  
On September 20, 2017, PAPO sent a written demand to TGM and the Guarantors demanding that TGM 
obtain releases or secure a lien release bond for each of the mechanic’s liens as required by the terms of 
the Lease.  (UMF No. 20.)  However, TGM failed to do so and as a result of this failure, PAPO 
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negotiated a settlement of all of the lien claims and paid $313,590 to obtain lien releases.  (UMF Nos. 
21, 22.) 

 
PAPO also sent a demand to the Guarantors demanding payment of past due Rent and release of 

the Mechanic’s liens. (UMF No. 23.)  Guarantors, however, failed to make the requested payments.  
(UMF No. 24.)   

 
The Lease has a twenty-year term.  (UMF No. 25.)  As of the Termination Date, TGM owed past 

due Rent in the amount of $169,923.35, with future rent and charges due through the term of the Lease 
totaling $9,462,649.55.  (UMF Nos. 26, 27.)  PAPO additionally paid $313,590 to obtain lien release, 
and $220,000 to clear TGM’s lender’s liens against the fixtures and equipment that remained after TGM 
vacated the Property.  (UMF Nos. 28, 29.)  Thus, PAPO suffered damages from the breaches of the 
Lease and the Guarantees in excess of $10,166,162.90.  (UMF No. 30.)  

 
In June 2018, PAPO sold College Centre, which significantly mitigated its damages.  (UMF No. 

31.)  Notwithstanding the sale, PAPO has still suffered damages of at least $907,265.95, which 
represents (1) past due rent and charges through the Termination Date, (2) rent and charges that would 
have come due under the Lease from the Termination Date to the sale of the College Centre, (3) 
payment of lien claims, and (4) settlement of TGM’s lender’s lien.  (UMF No. 32.)    

 
2. Breach of the Lease and the Guarantees 

 
Both claims in the Complaint are for breach of contract, the elements of which are: (1) existence 

of the contract; (2) plaintiff’s performance or excuse for nonperformance; (3) defendant’s breach; and 
(4) damages to plaintiff as a result of the breach.  (CDF Firefighters v. Maldonado (2008) 158 
Cal.App.4th 1226, 1239.)  As the party moving for summary judgment/adjudication of its own claims, to 
meet its initial burden on this motion, PAPO must produce admissible evidence establishing each of 
these elements.  (See Aguilar, supra, 25 Cal.4th at 851.)   

 
There is no dispute that there was an agreement between PAPO and TGM, thus PAPO 

demonstrates this element. (UMF Nos. 2, 3, 4, 6.)  PAPO also establishes the existence of the 
Guarantees by Wright and Iversen.  (UMF No. 4.)   
 

PAPO next demonstrates that TGM failed to pay Rent due under the Lease through the 
Termination Date and failed to keep the Property and College Centre free and clear of liens as required 
by Section 14(c) of the Lease.2 (UMF Nos. 11, 12, 14-16, 18-22.)  It further establishes that the 
Guarantors, Wright and Iversen, failed to pay past due Rent and pay or otherwise obtain discharge of the 
mechanic’s liens recorded against College Centre/the Property as required by the Guarantees.  (UMF 
Nos. 23, 24.)  

 
Problematically, PAPO does not explicitly establish that it fully performed under the terms of the 

Lease and First Addendum, or was otherwise excused from performing.  A plaintiff asserting a claim for 

 
2 This section provides that TGM is to keep the project and Property free from any mechanic’s or similar liens, shall pay and 
discharge such liens, and if it wishes, in good faith, to contest the validity of the any of liens placed against the Property 
and/or project, must pay the disputed amount or, with the prior consent of PAPO, obtain a bond to release the liens.  (UMF 
No. 18.)   
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breach of contract must be free from substantial default to avail himself of the remedies for the 
defendant’s breach and thus must plead and prove performance or tender on his part or an excuse for 
nonperformance.  (Kenworthy v. California (1965) 236 Cal.App.2d 378, 395.)  On motions for summary 
judgment of a breach of contract cause of action, this element is frequently met by a conclusory 
statement in a supporting declaration to the effect that the plaintiff fully performed under the subject 
agreement or was excused from doing so.  Here, however, there is no such statement in PAPO’s 
supporting declarations.  The Court thus concludes that PAPO has not met its initial burden on its 
contract claims. 

 
However, even if PAPO had met its initial burden, the Court would have to deny its request for 

summary judgment because TGM demonstrates the existence of triable issues of material fact.  TGM, 
Wright and Iversen demonstrate there is a triable issue concerning whether or not they were fraudulently 
induced to enter into the Lease agreement (via assignment) and the subsequent addendums by CTC’s 
representations that the parties would replace and/or revise the terms of their arrangement following the 
Palo Alto City Council’s approval of TGM as the grocery store operator.  (See Declaration of Iversen in 
Support of Opposition to PAPO’s Motion for Summary Judgment/Adjudication (“Iversen Decl.”), ¶¶ 
17-23, 26, 27.)   To the extent that such inducement occurred, there are questions as to the enforceability 
of the foregoing agreements. 

 
Defendants additionally submit evidence which establishes the existence of triable issues 

regarding the damages incurred by TGM due to PAPO’s alleged failure to provide a watertight building.  
TGM notes that the First Addendum provides that the landlord will deliver “warm shell improvements 
of premises” to tenant for tenant to commence construction of tenant improvements, and warm shell 
generally refers to a landlord delivering space to a tenant with the basic finishing (fire-taped walls ready 
to paint, electrical panel and outlets, sealed concrete or finished floor, finished ceiling with lighting, 
HVAC including duct work and control, finished bathroom, and sprinkler system if required by code).  
However, according to TGM’s evidence, the premises PAPO delivered did not have the required basic 
finishing and there were several water leaks, resulting in severe water intrusion.  (Iversen Decl., ¶ 37.) 
The water damage delayed full performance of the tenant improvements and caused TGM to incur 
additional expenses to prepare the grocery store space for operation.  (Id.)   

 
Defendants’ evidence also raises triable issues regarding the amount of damages PAPO is 

seeking in connection with the release of the mechanic’s liens recorded against College Centre/the 
Property.  Defendants assert that the majority of these damages are in fact damages that PAPO caused 
by virtue of water intrusion in the building due to PAPO’s (and its contractor’s) failure to provide a 
watertight shell as required under the Lease; unilaterally changing the location of the refrigeration 
cooling unit after failing to provide enough space for the equipment and after TGM had entered a 
contract for that equipment and plans had been submitted to the City of Palo Alto based on PAPO’s 
specifications; improper construction of the grease exhaust shaft which resulted in the need for further 
plans to be submitted and required additional labor and material for its correction; and failing to properly 
construct the building resulting in further delays to TGM and the opening of the grocery store.  
(Defendants’ Additional Undisputed Material Facts in Support of Opposition to PAPO’s Motion for 
Summary Judgment/Adjudication (“AUMF”), Nos. 23, 26-29, 32-42.)  

 
Given the foregoing, PAPO’s request for summary judgment is DENIED, as is its alternative 

request for summary adjudication of the first and second causes of action. 
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3. Defendants’ Affirmative Defenses 

 
a. Failure to State a Cause of Action (1st) 

 
The Court agrees with PAPO that there is no basis for this affirmative defense.  A failure to state 

a cause of action is a pleading challenge, while Defendants’ argument relates to the underlying 
enforceability of the agreements at issue and thus the actual substantive merits of PAPO’s claims.  
PAPO has properly pleaded the elements of a claim for breach of contract, i.e., (1) existence of the 
contract; (2) plaintiff’s performance or excuse for nonperformance; (3) defendant’s breach; and (4) 
damages to plaintiff as a result of the breach.  (CDF Firefighters v. Maldonado, supra, 158 
Cal.App.4th at 1239; see Complaint, ¶¶ 7-10, 13-15.)  Thus, PAPO’s request for adjudication of the first 
affirmative defense is GRANTED. 

 
b. Statute of Limitations (2nd) 

 
PAPO maintains that it is entitled to summary adjudication of this defense because: the 

applicable limitations period for its claims is four years under Code of Civil Procedure section 337, 
subdivision (a), for an action founded upon a written contract; the subject agreements are alleged to have 
been breached in July 2017 through September 2017 and December 2017; and the Complaint was filed 
in January 8, 2018, well within four years of the purported breaches and thus is timely.  The evidence 
submitted by PAPO supports the foregoing assertions and thus PAPO meets its initial burden on this 
defense.  Defendants impliedly concede that this defense lacks merit by electing not to address it in their 
opposing papers.  Accordingly, PAPO’s request for summary adjudication of the second affirmative 
defense is GRANTED. 

 
c. Doctrine of Estoppel (3rd) 

 
PAPO argues it is entitled to summary adjudication of this defense because it is no longer a 

cross-defendant in this action, with all of TGM and the Guarantors’ claims against it having previously 
been dismissed by the Court.  But PAPO does not account for its potential liability for CTC’s conduct as 
the successor to CTC’s interest, and in any event, Defendants have submitted evidence of potential bad 
conduct on the part of PAPO in connection with its obligation to provide a watertight building under the 
Lease such that’s ability to recover for Defendants’ alleged contractual breaches might be impacted. 
Therefore, PAPO’s request for summary adjudication of the third affirmative defense is DENIED. 

 
d. Doctrine of Laches (4th) 

 
PAPO asserts laches may only be asserted in equity, while the instant action is legal in nature.  

This is indeed the case (see Brownrigg v. deFrees (1925) 196 Cal. 534, 539) and Defendants impliedly 
concede this by not responding to PAPO’s argument.  PAPO’s request for summary adjudication of the 
fourth affirmative defense is GRANTED. 

 
e. Doctrine of Unclean Hands (5th) 
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The doctrine of unclean hands, which is available in both equitable and legal actions, applies 
“when it would be inequitable to provide the plaintiff any relief and provides a complete defense …” 
(Fladeboe v. American Isuzu Motors Inc. (2007) 150 Cal.App.4th 42, 56.)  Whether plaintiff’s alleged 
misconduct in a particular case constitutes unclean hands is a question of fact and depends on “(1) 
analogous case law, (2) the nature of the misconduct, and (3) the relationship of the misconduct to the 
claimed injuries.” (Kendall-Jackson Winery, Ltd. v. Superior Court (1999) 76 Cal.App.4th 970, 978-
979.)   

 
PAPO’s request for summary adjudication of this defense is based on its contention that it is no 

longer a cross-defendant in this action because the claims asserted against in by TGM, Wright and 
Iversen in their cross-complaint have been dismissed.  But, as articulated above, Defendants have 
demonstrated the existence of triable issues of material fact with respect to the conduct of PAPO’s 
predecessor in interest, CTC, in terms of inducing TGM and the Guarantors to execute the subject 
agreements, as well as PAPO’s conduct in terms of complying with its obligation to provide a watertight 
building or otherwise delaying the project.  Therefore, PAPO’s request for summary adjudication of the 
fifth affirmative defense is DENIED. 
 

f. Waiver (6th) 
 

 “Waiver refers to the act, or the consequences of the act, of one side …. [and] is the intentional 
relinquishment of a known right after full knowledge of the facts and depends upon the intention of one 
party only.  Waiver does not require any act or conduct by the other party.”  (Old Republic Ins. Co. v. 
FSR Brokerage, Inc. (2000) 80 Cal.App.4th 666, 678.)  California courts will also find waiver where “a 
party’s acts are so inconsistent with an intent to enforce the right so as to induct a reasonable belief that 
such right has been relinquished.” (Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 31.)   
 
 PAPO maintains it is entitled to summary adjudication of this defense because based on TGM’s 
breach, it served a default notice, which TGM failed to cure, and then TGM surrendered possession of 
the property, terminating the Lease, but TGM’s surrender did not release any liability for past due rent 
or resulting damages under Civil Code section 1951.2.  Defendants respond that with its own bad 
conduct, PAPO has waived off any damages incurred as the result of their own purported breaches of the 
contract.   
 
 None of PAPO’s conduct Defendants identify indicates that PAPO intentionally relinquished any 
rights that it had under the parties’ agreement or under the law and if anything, actually demonstrates to 
the contrary.  PAPO quickly filed suit to recover damages in amounts that it believes it is entitled to 
from Defendants under the Lease and Guarantees and thus pursued its rights.  Consequently, the Court 
finds PAPO’s argument persuasive and its request for summary adjudication of the sixth affirmative 
defense is GRANTED. 
 

 
g. No Joint and Several Liability (7th) 

 
PAPO maintains it is entitled to summary adjudication of the seventh affirmative defense 

because it conflicts with the terms of the Guarantees, which expressly provide that each guarantor’s 
obligations thereunder are joint and several with the obligations of any other guarantor of the Lease.  
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(UMF No. 48.)  Defendants counter there is a triable issue as to whether they were fraudulently induced 
to enter the Lease and Guarantees, thus there is a triable issue as to the enforceability of these 
agreements.  The Court agrees. Therefore, PAPO’s request for summary adjudication of the seventh 
affirmative defense is DENIED. 

 
h. Comparative Fault (8th) 

 
PAPO asserts the Court should summarily adjudicate this defense in its favor because 

comparative fault is not a defense to a contract action.  (See Considine Co. v. Shadle, Hunt & Hagar 
(1986) 187 Cal.App.3d 760, 770.)  Defendants respond that this is not a simple breach of contract claim 
because they were fraudulently induced to enter the Lease and Guarantees and other parties’ negligent 
acts contributed to the damages not being claimed by PAPO.   

 
The Court finds PAPO’s argument persuasive.  While the authority it cites, Considine, involved 

indemnification claims and the instant action does not, the court made clear that “where one party has 
promised to perform a particular act, upon breach the injured promisee should not face a comparative 
negligence defense.”  (Considine, 187 Cal.App.3d at 770.)  Consequently, PAPO’s request for summary 
adjudication of the eighth affirmative defense is GRANTED. 

 
i. Intervening Acts (9th) 

 
Defendants plead each cause of action is barred by the independent, intervening and superseding 

acts of other parties.  PAPO insists that summary adjudication of this defense is appropriate because 
“intervening acts” is not a recognized affirmative defense in a breach of contract case.  It continues that 
adjudication is appropriate because the undisputed facts establish Defendants’ breach and resulting 
damages.  But PAPO cites no authority in support of its first argument, and there are triable issues of 
fact concerning PAPO’s conduct in connection with the Lease and the project.  Consequently, PAPO’s 
request for summary adjudication of the ninth affirmative defense is DENIED. 
 

j. Apportionment (10th) 
 
PAPO argues summary adjudication of this defense is warranted because it is not a recognized 

defense to a breach of contract claim.  Indeed, California does not permit equitable apportionment of 
damages for breach of contract.  (See Stop Loss Ins. Brokers, Inc. v. Brown & Toland Medical Group 
(2006) 143 Cal.App.4th 1036, 1041.)  Consequently, PAPO’s request for summary adjudication of the 
tenth affirmative defense is GRANTED.  

 
k. Unjust Enrichment (11th) 

 
PAPO insists that summary adjudication of this defense is warranted because the undisputed 

facts show that Defendants fails to perform under the applicable agreements and PAPO was damaged as 
a result.  But given that Defendants have demonstrated the existence of triable issues of fact concerning 
fraudulent inducement and PAPO’s alleged wrongful conduct, there is a triable issue as to whether any 
recovery by PAPO is appropriate.  Consequently, PAPO’s request for summary adjudication of the 
eleventh affirmative defense is DENIED. 
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l. Performance Excused (12th) 
 
As articulated above, there are triable issues concerning PAPO’s conduct in connection with 

College Centre/the project and its potential effect on Defendants’ performance.  Consequently, PAPO’s 
request for summary adjudication of the twelfth affirmative defense is DENIED. 

 
m. Accord and Satisfaction (13th) 

 
An accord and satisfaction is the substitution of a new agreement for and in satisfaction of a 

preexisting agreement between the same parties, the usual purpose of which is to settle a claim at a 
lesser amount.  (Civ. Code, §§ 1521, 1523; In re Marriage of Thompson (1996) 41 Cal.App.4th 1049, 
1058.)   

 
Defendants have not disputed any of the foregoing. Given TGM’s express admission in response 

to Form Interrogatory, Set One, No. 50.4 that no agreement in the Complaint was terminated by an 
accord and satisfaction, PAPO’s request for summary adjudication of this defense is GRANTED. 

 
n. Failure to Mitigate (14th) 

 
PAPO next insists that adjudication on the fourteenth affirmative defense is warranted because 

the undisputed facts confirm that it did in fact reasonably mitigate its damages.  Defendants insist to the 
contrary and submits evidence establishing a triable issue of fact regarding the amount of PAPO’s 
claimed damages for additional rent charges.  (Defendants’ Opposing Separate Statement, UMF No. 16.)  
Accordingly, PAPO’s request for summary adjudication of the fourteenth affirmative defense is 
DENIED. 

 
o. Lack of Standing (15th) 

 
PAPO contends it clearly has standing to sue on the Lease and Guarantees by virtue of having 

succeeded to CTC’s interest in the Property/project and thus having become parties to those agreements.  
Defendants do not address this defense in their opposition, and thus impliedly concede the merits of 
PAPO’s argument.  Therefore, PAPO’s request for summary adjudication of the fifteenth affirmative 
defense is GRANTED. 

 
p. Ripeness (16th) 

 
 Generally, a cause of action is ripe when all of the elements of a cause of action have occurred 
and a suit may be maintained.  (Howard Jarvis Taxpayers Assn. v. City of La Habra (2001) 25 Cal.4th 
809, 815.)  Under Civil Code section 1951.2, if a lessee of real property breaches the lease and abandons 
the property before the end of the term or if his right to possession is terminated by lessor because of a 
breach of the lease, the lease terminates and lessor may recover past due rent and damages from the 
lessee.  (Civ. Code, § 1951.2, subds. (a)(1)-(4).)   
 
 PAPO argues adjudication of this defense is warranted because it is undisputed that after TGM’s 
alleged breach of the Lease (and Guarantees), PAPO served a default notice, which was not cured, and 
then TGM surrendered possession, thereby terminating the Lease.  Consequently, it explains, its claims 
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are ripe for adjudication.  This argument is well taken, and Defendants impliedly concede its merits by 
electing not to address it in their papers.  Therefore, PAPO’s request for summary adjudication of the 
sixteenth affirmative defense is GRANTED. 

 
q. Indefiniteness (17th) 

 
PAPO persuasively argues that it is entitled to summary adjudication of the seventeenth 

“affirmative defense” because no such defense exists.  Defendants impliedly concede this by electing 
not to respond to PAPO’s argument.  Accordingly, PAPO’s request for summary adjudication of the 
seventeenth affirmative defense is GRANTED.   

 
r. Failure of Consideration (18th) 

 
In this defense, Defendants allege that any failure on their part to perform their obligations 

resulted from PAPO’s failure to perform its own obligations, and such performance was a condition 
precedent or concurrent to Defendants’ performance. 

 
PAPO insists that Defendants’ eighteenth cause of action for failure of consideration fails 

because TGM has affirmed in its responses to interrogatories that the Lease and Guarantees are 
enforceable and the undisputed facts confirm that it delivered possession of the Property to TGM, TGM 
accepted possession, TGM operated from the Property, but TGM failed to pay Rent and keep the 
Property free and clear of liens.  But as articulated above, Defendants have demonstrated the existence 
of a triable issue of material fact regarding PAPO’s performance under the Lease, including whether 
PAPO delivered possession of the Property to TGM in the condition that it was obligated to.  
Consequently, PAPO’s request for summary adjudication of the eighteenth affirmative defense is 
DENIED. 

 
s. Secondary Liability (19th) 

 
In this affirmative defense, Defendants plead that in the event they are held liable to PAPO, then 

its liability would be passive, imputed or secondary, while the liability of the principal on the bond, Mint 
Development, is primary. 

 
PAPO explains this defense has been cut and pasted from a pleading in an unrelated lawsuit and 

does not apply. It continues that the defense fails in any event because TGM is liable under the Lease 
and the Guarantors are joint and severally liable under the Guarantees, and thus PAPO can proceed 
against all Defendants.  In their opposition, Defendants do not appear to directly address PAPO’s 
arguments, including that the defense may mistakenly contain information from an unrelated case.  The 
Court is left to conclude that Defendants are conceding the merits of those arguments.  Therefore, 
PAPO’s request for summary adjudication of the nineteenth affirmative defense is GRANTED. 
 

t. Reservation (20th) 
 

 In their remaining “affirmative defense,” Defendants state they will seek leave of court to amend 
their answer to the Complaint to assert additional affirmative defenses “when and if the same have been 
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ascertained.”  As PAPO argues, this is not an affirmative defense.  Consequently, its request for 
summary adjudication of it is GRANTED. 
 
 Accordingly, PAPO’s motion for summary judgment is DENIED.  PAPO’s motion for summary 
adjudication of the first, second, fourth, sixth, eight, tenth, thirteenth, fifteenth, sixteenth, seventeenth, 
nineteenth, and twentieth affirmative defenses is granted.  PAPO’s motion for summary adjudication is 
otherwise DENIED. 
 

- oo0oo – 
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Calendar Line 7 
Case Name: Sz Huang et al v. Tesla, Inc. et. al. 
Case No.: 19CV346663 
 

Before the Court is Plaintiffs’ Motion to Compel the Deposition of Tesla’s Person Most Qualified.  
Pursuant to California Rule of Court 3.1308, the Court issues its tentative ruling below. 
  
I. Factual Background 

 
This is a product liability action.  Plaintiffs are the wife and children of Walter Huang who 

suffered a fatal crash while driving his Tesla Model X in 2018.  Mr. Huang added Autopilot when he 
purchased his Tesla, but he did not purchase the “Full Driving Capability Package.”  According to Tesla, 
Autopilot provides numerous warnings and instructions to its users, both in the manual and in the car 
while the Tesla is in use, making clear that drivers need to keep their hands on the wheel and “be 
prepared to take over at any time” even while Autopilot is engaged.  Tesla also argues that consumers 
are made aware of Autopilot’s limitations in areas where, for example, the lanes are unclear, the light is 
low or the Tesla’s cameras are obstructed in some way. 

 
Mr. Huang’s crash occurred on March 23, 2018, approximately four months after he purchased his 

Tesla Model X.  He was driving his regular morning route when he approached the junction of 101 
South and State Route 85 where a high-occupancy vehicle (HOV) lane splits off southbound 101 to the 
left to go up a ramp.  A concrete median eventually begins in the middle of the two lanes, which middle 
is called a “gore.”  Mr. Huang apparently had experienced the Tesla veering towards this gore in his 
morning route, and complained of this to others, including his wife.  On the morning of March 23, 2018, 
Mr. Huang’s Tesla Model X veered toward the gore point, crashing into the median.  Mr. Huang was 
pronounced dead at the scene. 

 
According to Tesla, Mr. Huang’s hands were not detected on the wheel multiple times during the 

19 minutes leading up to the crash, Autopilot issued two visual and one audible alert for hands-off 
driving, Mr. Huang’s hands were not on the wheel for the final six seconds before the crash, and Mr. 
Huang was playing the video game Three Kingdoms on his phone at the time of the crash. 

 
 

II. Procedural Background 
 

Plaintiffs filed this action on April 26, 2019 asserting claims against Tesla for 
Negligence/Wrongful Death, Strict Liability, Negligence (post-sale), and Survival.  The parties have 
engaged in extensive discovery since, including hundreds of hours of depositions, voluminous document 
production and third party discovery, and hundreds of written discovery requests, which are detailed and 
summarized in the Declaration of Lauren O. Miller (“Miller Decl.”). 

 
In this current motion, Plaintiff seeks to compel Tesla to produce a person most qualified for 

deposition on the following topics:  “(1) driver monitoring; (2) Tesla’s collection of crash data; (3) crash 
avoidance data; (4) Autopilot disengagements; (5) other crashes in which Autopilot was engaged within 
30 seconds of the beginning of the crash; (6) Tesla’s statements made to the NTSB; (7) Radar-Only 
Braking; (8) the design, testing, and validation of software around the time of Mr. Huang’s crash; and 
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(9) the car log data present on Mr. Huang’s vehicle.”  (Plaintiff’s Brief, p. 2.)  Tesla has already agreed 
to produce a PMQ witness for topics (8) and (9) but claims the other topics have already been covered 
by other individual witnesses and, thus, producing a PMQ on those topics would be harassing. 

 
With its PMQ notice, Plaintiff also sought production of additional documents, which Tesla asserts 

have already been produced in response to other extensive written discovery if not otherwise objected to 
or withheld on privilege/work product grounds. 

 
III. Relevant Discovery Standards 
 

Discovery is generally permitted “regarding any matter, not privileged, that is relevant to the 
subject matter involved in the pending action or to the determination of any motion made in that action, 
if the matter either is itself admissible in evidence or appears reasonably calculated to lead to the 
discovery of admissible evidence.”  (Cal. Code Civ. Pro. § 2017.010.)  Everything that is relevant to the 
subject matter is presumed to be discoverable.  (Id.)  The Discovery Act further declares that “the court 
shall limit the scope of discovery” if it determines that the burden, expense, or intrusiveness of that 
discovery “clearly outweighs the likelihood that the information sought will lead to the discovery of 
admissible evidence.”  (Cal. Code Civ. Pro. § 2017.020(a); Greyhound Corp. v. Superior Court (1961) 
56 C.2d 355, 383-385.)  The California Supreme Court teaches in Greyhound that the judge exercising 
discretion to limit discovery should construe disputed facts liberally in favor of discovery; reject 
objections such as hearsay that only apply at trial; permit fishing expeditions (within limits), avoid 
extending limitations on discovery, such as privileges; and, whenever possible, impose only partial 
limitations rather than denying discovery entirely.  (Greyhound Corp. v. Superior Court (1961) 56 C.2d 
355, 383-385; see also Tylo v. Superior Court (1997) 55 Cal.App.4th 1379, 1386.)   

 
California Code of Civil Procedure section 2025.010 provides that a party may obtain discovery by 

taking a deposition “of any person” which includes “a natural person, an organization such as public or 
private corporation, a partnership, an association, or a governmental agency.”  Where a party seeks to 
depose a corporation, California Code of Civil Procedure section 2025.230 directs that “the deposition 
notice shall describe with reasonable particularity the matters on which examination is requested” and 
“the deponent shall designate and produce at the deposition those of its officers, directors, managing 
agents, employees, or agents who are most qualified to testify on its behalf as to those matters to the 
extent of any information known or reasonably available to the deponent.”  

 
The court of appeal recently made clear that PMQ depositions do not eliminate the requirement of 

Evidence Code Section 701 that “Subject to Section 801, the testimony of a witness concerning a 
particular matter is inadmissible unless he has personal knowledge of the matter.”  (LAOSD Asbestos 
Cases (2023) 87 Cal. App. 5th 939, 948-949.)  Instead, that court explained: 

 
the primary purpose of Code of Civil Procedure, section 2025.230 is not to aid corporate 
entities. Rather, it is intended to simplify discovery for the party seeking information 
from a corporation. As one treatise explains, ‘[t]he purpose of this provision is to 
eliminate the problem of trying to find out who in the corporate hierarchy has the 
information the examiner is seeking. E.g., in a product liability suit, who in the 
engineering department designed the defective part?’ (Weil & Brown, Cal. Practice 
Guide: Civil Procedure Before Trial (The Rutter Group 2001) ¶ 8:474, p. 8E-18.) The 
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authors of the treatise explain that ‘[u]nder former law, the entity was required only to 
designate “one or more” officers or employees to testify on its behalf. This permitted 
considerable “buck-passing” and “I don’t know” answers at deposition.’ (Ibid.) Under the 
current law, ‘[i]f the subject matter of the questioning is clearly stated, the burden is on 
the entity, not the examiner, to produce the right witnesses. And, if the particular officer 
or employee designated lacks personal knowledge of all the information sought, he or she 
is supposed to find out from those who do!’ (Id., ¶ 8:475, [*949]  p. 8E-18.)” (Maldonado 
v. Superior Court (2002) 94 Cal.App.4th 1390, 1395–1396 [115 Cal. Rptr. 2d 137].)  
(LAOSD Asbestos Cases (2023) 87 Cal. App. 5th 939, 948-949.) 

 
Thus, unless a witness is testifying as an expert, when it comes to admissibility at trial or on 

summary judgment, testimony must be based on personal knowledge; there is no special person most 
qualified exception to this general rule.  (Id.) 
 
IV. Analysis 
 

With the above discovery standards in mind, the Court agrees with Tesla that many of the topics 
for which Plaintiff seeks a person most qualified deposition have already been addressed in prior 
depositions by witnesses that had personal knowledge and that bringing those witnesses back to repeat 
that testimony is not necessary.  Accordingly, the Court DENIES Plaintiff’s motion to compel as to 
deposition topics (a)-(g) listed in the notice attached to the Declaration of Andrew McDevitt as Exhibit 1 
and GRANTS Plaintiff’s motion to compel as to topics (h) and (k) (for which Tesla already agreed to 
produce a witness.)  With respect to Plaintiff’s document requests, the Court GRANTS Plaintiff’s 
motion to compel regarding Request Nos. 1, 2, 15, 16, 17, 21, and 30.  Plaintiff’s motion is otherwise 
DENIED. 

 
- oo0oo – 
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Calendar Line 9 
 
Case Name: LANCE WILLIAMS vs TRINH LEE, DDS et al 
Case No.:  20CV372906 
 
 Before the Court is Suzanna N. Lee, D.D.S., Inc.’s (“Dr. Lee”) Motion to Bifurcate and for 
separate juries.  Pursuant to California Rule of Court 3.1308, the Court issues its tentative ruling as 
follows: 

I. Background 
 
In this action, Plaintiff Lance Williams alleges dental negligence and asserts causes of action for 

lack of informed consent, intentional concealment, intentional misrepresentation, and negligent 
misrepresentation against Dr. Lee and Trinh N Lee, D.D.S. (“Dr. Trinh”).  Williams alleges failure of an 
implant dental restoration performed by Dr. Trinh on January 7, 2016.  Dr. Trinh is an employee of Dr. 
Lee. 

 
In her answer, Dr. Lee asserted a Ninth Affirmative Defense that Williams’ action was barred by 

the statute of limitations pursuant to Code of Civil Procedure section 340.5. 
 

II. Legal Standard and Analysis 
 

In an action against dentists where the defendant pleads that the action is barred by the statute of 
limitations, Code of Civil Procedure section 597.5 requires the Court to try the statute of limitations 
issues separately before any other issues in the case.  (Cal. Code Civ. Pro. §597.5.)  Accordingly, 
Plaintiff does not object to bifurcating these issues.  However, Plaintiff objects to Dr. Lee’s additional 
request that the statute of limitations issue be tried before a separate jury. 

 
Unlike bifurcation and timing, which is mandatory, whether the bifurcated issues are tried before 

separate juries is a matter within the trial court’s discretion, and the undersigned will not be the trial 
judge.  However, the asserted claims and applicability of the statute of limitations or tolling thereof 
appear to be sufficiently intertwined that it would not be beneficial to have two different juries, but 
instead to build the bifurcation into a single trial schedule.  In particular, Plaintiff alleges fraud, 
intentional concealment and the presence of a foreign body, all of which relate not only to Plaintiff’s 
claims, but also to whether the statute of limitations may be tolled under Code of Civil Procedure section 
340.5, which states, in relevant part: 

 
In an action for injury or death against a health care provider based upon such 

person’s alleged professional negligence, the time for the commencement of action shall 
be three years after the date of injury or one year after the plaintiff discovers, or through 
the use of reasonable diligence should have discovered, the injury, whichever occurs first. 
In no event shall the time for commencement of legal action exceed three years unless 
tolled for any of the following: (1) upon proof of fraud, (2) intentional concealment, or 
(3) the presence of a foreign body, which has no therapeutic or diagnostic purpose or 
effect, in the person of the injured person.  
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Accordingly, Dr. Lee’s motion to bifurcate is GRANTED, in part.  Whether Plaintiff’s claims are 
barred by the statute of limitations shall be determined first.  Dr. Lee’s motion for separate juries is 
DENIED. 

 
 

- oo0oo – 
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Calendar Line 10 
 
Case Name: Jane Doe vs The City of Sunnyvale et al 
Case No.:  22CV399041 
 
 Before the Court is Plaintiff and Cross-Defendant Jane Doe’s Motion for Attorney Fees and 
Costs Pursuant to California Code of Civil Procedure Section 425.16.  Pursuant to California Rule of 
Court 3.1308, the Court issues its tentative ruling as follows: 
 

By Order dated January 27, 2023, the Court granted Plaintiff’s special motion to strike 
Defendant Joel Lockwood’s Cross-Complaint.  California Code of Civil Procedure section 425.16(c) 
states: “a prevailing defendant on a special motion to strike shall be entitled to recover his or her 
attorneys’ fees and costs.”  (Cal. Code Civ. Pro. §425.16(c) (emphasis added).)  Given the mandatory 
nature of these fees and costs, the only issue before the Court is the proper amount. 

 
Anti-SLAPP fee awards should include expenses incurred for all proceedings “directly related” 

to the special motion to strike and fees “addressing matters with factual or legal issues that are 
‘inextricably intertwined’ with those issues raised in an anti-SLAPP motion.”  (Henry v. Bank of Am. 
Corp. (N.D.Cal. Aug. 23, 2010) 2010 WL3324890 *4.)  To determine the correct award, the Court 
applies the lodestar method which is calculated by multiplying “the number of hours reasonably 
expended. . . by the reasonable hourly rate” of counsel.  (PLCM Group, Inc. v. Drexler (2000) 17 Cal.4th 
1084, 1095.)  To determine reasonableness, the Court considers “the nature of the litigation, its 
difficulty, the amount involved, the skill required in its handling, the skill employed, the attention given, 
the success or failure.”  (Id. at 1096.) 

 
Here, Plaintiff seeks reimbursement for 59.3 hours (48.8 for the special motion to strike work 

and 10.5 for the fees motion) for a total of $40,930 in fees and $594 in costs.  Defendant agrees that fees 
and costs are mandatory under the Code but objects to the amount Plaintiff seeks, arguing Plaintiff’s 
counsel spent too much time, billed for unrelated tasks, and have unreasonable billing rates. 

 
The Court has reviewed the declarations and is familiar with the background of this matter, 

having ruled on the special motion to strike.  Weighing those factors, the Court will reduce the number 
of compensable hours to 30 and multiply that by $600 for a total of $18,000 in attorney fees.  The Court 
awards Plaintiff $594 in costs.  These fees and costs are ordered to be paid 60 days from service of the 
final order. 

 
- oo0oo – 
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Calendar Line 11 
 
Case Name: Alum Rock Union Elementary School District vs Karen Martinez 
Case No.:  21CV381923 
 
 Before the Court is Defendant Karen Martinez’s Motion for Reconsideration of Order.  Pursuant 
to California Rule of Court 3.1308, the Court issues its tentative ruling as follows: 
 
I. Background 
 

This action relates to overpayment of health and welfare benefits to Defendant when she was a 
member of Plaintiff’s Board of Trustees.  Plaintiff filed its lawsuit on April 16, 2021.  The proof of 
service in the Court’s file reflects that Defendant was served with the summons and complaint by 
substitute service at her home on August 10, 2021. 

 
Defendant did not respond to the Complaint.  Plaintiff informed Defendant in writing on 

November 17, 2021, that if she did not respond to the Complaint by November 19, 2021, Plaintiff would 
seek default.  (Declaration of Karen Martinez, Ex. 1.)  Defendant still failed to respond to the Complaint, 
and Plaintiff filed a request for entry of default on November 23, 2021.  Thereafter, Plaintiff obtained a 
judgment in the amount of $13,011.49 after a hearing before Judge Kulkarni. 

 
On May 9, 2022, Defendant attempted to file a demurrer and cross-complaint, but those filings 

were rejected due to the entry of default on November 23, 2021.  Further, in a May 13, 2022 email, 
Plaintiff informed Defendant’s counsel: “We have reviewed the Superior Court records and obtained a 
copy of the attached Filing Rejection Letter from the Superior Court rejecting the filing of Ms. 
Martinez’s demurrer on the grounds that the default was entered against her on November 23, 2021.  
Despite these communications confirming default had already been entered as of November 23, 2021, 
Defendant did not file a motion to set aside the default until August 30, 2022. 

 
Judge Rudy denied Defendant’s motion to set aside the default on the grounds that it was filed 

more than six months after default was entered, so was untimely.  Defendant now seeks reconsideration 
of that ruling. 
 
II. Legal Standard and Analysis 

 
Plaintiff first urges the Court to deny this motion because Plaintiff refused to serve notice as 

required by the rules.  While the Court agrees with Plaintiff that it was contrary to the Code of Civil 
Procedure, Civil Local Rules and simple professional courtesy for Defendant to serve the Amended 
Notice of Motion with the correct hearing date, in the interest of efficiency, and because Defendant 
opposed the Motion on the merits, the Court will reach the merits.  The Court notes that by doing so, 
however, it is not condoning Defendant’s behavior. 

 
Plaintiff next argues Defendant’s motion for reconsideration should be denied because there are 

no new facts, law or other circumstances justifying the motion.  Code of Civil Procedure section 1008(a) 
provides: 
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When an application for an order has been made to a judge, or to a court, and refused in 
whole or in part, or granted, or granted conditionally, or on terms, any party affected by 
the order may, within 10 days after service upon the party of written notice of entry of the 
order and based upon new or different facts, circumstances, or law, make application to 
the same judge or court that made the order, to reconsider the matter and modify, amend, 
or revoke the prior order. The party making the application shall state by affidavit what 
application was made before, when and to what judge, what order or decisions were 
made, and what new or different facts, circumstances, or law are claimed to be shown. 

 
The Court agrees.  Defendant offers no new arguments in support of her motion for reconsideration 
other than to note that her counsel did not specifically brief the six month time limit on seeking to set 
aside a judgment.  However, the statute, including the six month time limitation on bringing a motion to 
set aside a judgment is in the record along with all of the facts necessary to demonstrate that Defendant 
was aware of the entry of default for a time exceeding that six month limitation.  Nothing in Defendant’s 
motion for reconsideration adds additional facts, cites to new law or any other new circumstances that 
were not in existence at the time of her original motion to set aside the default judgment to justify 
granting a motion for reconsideration here. 
 
 Accordingly, Defendant’s motion for reconsideration is DENIED. 

- oo0oo – 
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Calendar Line 14 
 
Case Name: Michael Darden v. The Bd. of Trustees of The Leland Stanford Univ., et al. 
Case No.:  21CV385527 
 
I. Background 

This is an action for negligent misrepresentation brought by self-represented Plaintiff Michael 
Darden against several defendants.  Darden’s original complaint was filed on July 8, 2021.   

The operative Third Amended Complaint (“TAC”), filed on December 2, 2022, states a single 
cause of action for negligent misrepresentation arising from the termination of Plaintiff’s employment 
on July 29, 2019.  (See TAC at ¶ 4.)  The original Complaint, the First Amended Complaint (“FAC”), 
and the Second Amended Complaint (“SAC”) all list seven defendants on the caption page: the Board of 
Trustees of the Leland Stanford Junior University, Jane Duperrault, Lawrence Chu, M.D., Norma 
Leavitt, Susan Hoerger, Marc Tessier-Lavigne, and Ronald Pearl (collectively, “Defendants”).  

Darden alleges the following misrepresentations: 

1. Job Advertisement’s Admittedly Outdated Job Description – published on December 5, 
2018, viewed by Plaintiff in March 2019; 
 

2. Written Job Offer’s Admittedly Outdated Job Description and Requested Start Date – 
emailed to Plaintiff on May 24, 2019; 
 

3. Complaint Handling Statements – Defendant Norma Leavitt’s verbal assertions to 
Plaintiff on July 22, 2019; 
 

4. Job Termination Statements – Defendants Normal Leavitt and Dr. Lawrence’s verbal 
assertions to Plaintiff on July 29, 2019; and 
 

5. Statements about Defendant’s Handling of Plaintiff’s Wrongful Termination Concerns – 
emailed to Plaintiff in August 2019.   (TAC, ¶ 51.) 

 Defendants demur to the negligent misrepresentation claim on the ground that the TAC fails to 
allege sufficient facts to state a cause of action.  (Code Civ. Proc. § 430.10, subd. (e).)   

II. Procedural Issues 

A. Defendants’ Request for Judicial Notice 

 Defendants request judicial notice of the Court’s June 2, 2022 order sustaining Defendants’ 
Demurrer to Plaintiff’s First Amended Complaint (“Defendant’s RJN Exhibit 1”), the Court’s October 
21, 2022 order sustaining Defendants’ Demurrer to Plaintiff’s Second Amended Complaint. 
(“Defendant’s RJN Exhibit 2”), and Plaintiff’s Third Amended Complaint. 

Defendants’ requests are GRANTED.  (See Evid. Code § 452, subd. (d); see also Day v. Sharp 
(1975) 50 Cal.App.3d 904, 914; Sosinsky v. Grant (1992) 6 Cal.App.4th 1548, 1564.)   
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B. Motion for Sanctions 

The court declines to consider Darden’s request for sanctions, as an opposition is not the proper 
procedural vehicle to seek sanctions.  (Code Civ. Proc., § 128.7, subd. (c)(1) [“A motion for sanctions 
under this section shall be made separately from other motions or requests and shall describe the specific 
conduct alleged to violate subdivision (b).”]) 

III. Legal Standard 

The Court in ruling on a demurrer treats it “as admitting all material facts properly pleaded, but 
not contentions, deductions or conclusions of fact or law.”  (Piccinini v. Cal. Emergency Management 
Agency (2014) 226 Cal.App.4th 685, 688, citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  “A 
demurrer tests only the legal sufficiency of the pleading.  It admits the truth of all material factual 
allegations in the complaint; the question of plaintiff’s ability to prove these allegations, or the possible 
difficulty in making such proof does not concern the reviewing court.”  (Committee on Children’s 
Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 213-214.)  

IV. Analysis 

Darden’s negligent misrepresentation cause of action was previously found to be insufficient 
because the SAC alleged this claim against Defendants collectively3, without specifying the 
misstatements or the context in which the statements arose.  The TAC now sufficiently alleges each of 
the five misrepresentations as to each individual defendant –albeit in a boilerplate manner.  (See 
generally, TAC, ¶¶ 17-197.)  As stated in the October 21, 2022 order: 

As a general rule, each element in a fraud cause of action must be pleaded with 
specificity. (Lazar v. Super. Ct. (1996) 12 Cal.4th 631, 645 (Lazar); Cadlo v. Owens-
Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.) “Causes of action for intentional and 
negligent misrepresentation sound in fraud and, therefore, each element must be pleaded 
with specificity.” (See Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 
1150, 1166, [overruled in part on a different ground Sheen v. Wells Fargo Bank, N.A. 
(2022) 12 Cal.5th 905, 919].) 

The elements of a negligent misrepresentation claim are (1) a misrepresentation of 
a past or existing material fact, (2) made without reasonable ground for believing it to be 
true, (3) made with the intent to induce another's reliance on the fact misrepresented, (4) 
justifiable reliance on the misrepresentation, and (5) resulting damage.  (Ragland v. U.S. 
Bank National Assn. (2012) 209 Cal.App.4th 182, 196.  See also Borman v. Brown 
(2021) 59 Cal.App.5th 1048, 1060; CACI 1903.)  Thus, in order to properly allege a 
negligent misrepresentation cause of action, a plaintiff must plead “facts which ‘show 
how, when, where, to whom, and by what means the representations were tendered.’” 
(Lazar, supra, 12 Cal.4th at 645.) 

 
3 The court notes that the general allegation of negligent misrepresentation against all Defendants was also held to be 
improper in the June 6, 2022 order.  
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A. “Authority to Speak” 

Defendants appear to misunderstand the October 21, 2022 order by identifying the TAC’s usage 
of “authority to speak” as a conclusory allegation.  Darden’s rebuttal that Defendants’ characterization is 
unsupported by legal authority is persuasive.  Moreover, the October 21, 2022 order specifically held the 
SAC was deficient “[b]ecause the SAC still fails to individually identify each named defendant and the 
context of the alleged individual misrepresentation (i.e., how, when, where, to whom, by what means), 
the SAC necessarily fails to cure the fatal defect in alleging a negligent misrepresentation claim.”   

 “The requirement of specificity in a fraud action against a corporation requires the plaintiff to 
allege the names of the persons who made the allegedly fraudulent representations, their authority to 
speak, to whom they spoke, what they said or wrote, and when it was said or written. [Citations.]” 
(Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157.)   

For example, the TAC alleges Defendant Board of Trustees of the Leland Stanford Junior 
University (“Board of Trustees”) authorized posting of an online job advertisement.  (TAC, p. 17:17-
23.)  The outdated job posting misrepresented the duties and expectations of the position such as 
instructional design development work and the “ability to build strong working relationships with a 
diverse audience.”  (Id. at p. 8:6-12.)  Finally, the TAC alleges the ad was posted on December 5, 2018, 
and Darden read the posting in March 2019.  (Id. at p. 13:4-5.)   

As another example, the TAC alleges the job offer letter sent by Defendant Normal Levitt to 
Darden on May 25, 2019 included an outdated Job Information Form (“JIF”) that reiterated the 
misrepresentations of the job ad and identified Defendant Lawrence Chu4 as Darden’s supervisor.  
(TAC, p. 37:1-10.)  The TAC also alleges Defendant Leavitt misrepresented the start date of the position 
in discussing onboarding with Darden.  Specifically, Defendant Leavitt emphasized by phone how 
imperative it was that Darden start on June 10, 2019.  (Id. at pp. 39-40.)  However, Darden effectively 
never started the position because he could not fulfill his duties in any significant capacity given 
Defendants’ inability to train Darden.  (Ibid.)  Contrary to what Defendants argue in their Reply5, here, 
the TAC has specifically identified an individual (Defendant Levitt) and the misrepresentations provided 
(i.e., allegedly false job description, importance of an early start date).  

With the exhibits embedded in the TAC demonstrating correspondence between Defendants and 
Darden, Darden has plead negligent misrepresentation with sufficient specificity to give notice to the 
Defendants and furnish them with definite charges.  (Gil v. Bank of Am., N.A., (2006) 138 Cal.App.4th 
1371, 1381; see also Committee on Children's Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 
197, 218, overruled on other grounds [holding a representative sample of misrepresentations is a 
sufficient method of pleading “which has been endorsed in other cases involving numerous 
misrepresentations.”]; see also Bradley v. Hartford Acc. & Indem. Co. (1973) 30 Cal.App.3d 818, 825.) 

 
4 The Complaint and FAC erroneously names “Larry Chu, M.D.” as a defendant and has since been revised to “Lawrence 
Chu, MD.” 
5 Defendants also impermissibly argue for the first time in their Reply that the TAC is deficient in failing to adequately plead 
the misrepresentation, reliance, and damages.  (Reply Brief in Support of Defendants’ Demurrer to Plaintiff’s Third 
Amended Complaint, p. 2:26-28.)  A moving party may not raise new issues in the reply memorandum or submit evidence 
that raises new issues. (Valentine v. Plum Healthcare Group, LLC (2019) 37 Cal.App.5th 1076, 1089; Jay v. Mahaffey (2013) 
218 Cal.App.4th 1522, 1538.)  
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The TAC has cured the fatal defect in at least one misrepresentation, thereby satisfying the 
pleadings requirement for purposes of a demurrer. (See Daniels v. Select Portfolio Servicing, Inc. (2016) 
246 Cal.App.4th 1150, 1167 (overruled on other grounds) [holding a claim for negligent 
misrepresentation survives if it is based on any of the alleged misrepresentations].)   

B. Defendants’ Superior Knowledge 

In his opposition, Darden cites to West v. JP Morgan Chase Bank, NA (2013) 214 Cal.App.4th 
780, 793 (among other cases) for the proposition that the pleading standard for fraud claims against 
corporate defendants is lessened when the information is uniquely within a defendants’ knowledge.  

In West, supra, 214 Cal.App.4th 780, a bank customer sufficiently plead misrepresentation by 
stating that she spoke with a bank representative on a specific date because the facts alleged were or 
should have been within the bank’s knowledge.  Particularly pertinent here, in Boschma v. Home Loan 
Center, Inc. (2011) 198 Cal.App.4th 230 a loan instrument satisfied the pleading burden of fraud 
because it provided the misrepresentation, in addition to when and where it was made.  Furthermore, the 
court held that specific pleading of the employees’ identities was unnecessary because the information 
was within the lender’s knowledge given the facts presented in the loan instrument.   

  Defendants appear to object to Darden’s citation to West with respect to the six individual 
defendants and concede that West is applicable to Defendant Board of Trustees.  As noted above, the 
TAC sufficiently alleges a negligent misrepresentation cause of action against Defendant Board of 
Trustees under the higher pleading requirement of non-corporate defendants – necessarily surpassing the 
less stringent standard for corporate defendants.  Accordingly, the TAC alleges at least one valid 
instance of negligent misrepresentation that is sufficient for purposes of demurrer.  (See Daniels, supra, 
246 Cal.App.4th at p. 1167; see also Fire Ins. Exchange v. Superior Court (2004) 116 Cal.App.4th 446, 
452 [holding a general demurrer will not lie to part of a cause of action].)  

For the foregoing reasons, Defendants’ demurrer to the TAC is OVERRULED.  (Code Civ. 
Proc., § 430.10, subd. (e).)    
 


