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''Every case is important'' . . . . . ''No case is more important than any other.''— 

United States District Judge Edward Weinfeld (https://www.nytimes.com/1988/01/18/obituaries/judge-
edward-weinfeld-86-dies-on-us-bench-nearly-4-decades.html) 

“The Opposing Counsel on the Second-Biggest Case of Your Life Will Be the Trial Judge on the 
Biggest Case of Your Life.”—Common Wisdom. 

As Shakespeare observed, it is not uncommon for legal adversaries to "strive mightily, but eat and 
drink as friends." (Shakespeare, The Taming of the Shrew, act I, scene ii.)”  (Gregori v. Bank of 

America (1989) 207 Cal.App.3d 291, 309.) 

Counsel is duty-bound to know the rules of civil procedure. (See Ten Eyck v. Industrial Forklifts Co. 

(1989) 216 Cal.App.3d 540, 545.)  The rules of civil procedure must apply equally to parties represented 
by counsel and those who forgo attorney representation. (McClain v. Kissler (2019) 39 Cal.App.5th 399.) 

By Standing Order of this Court, all parties appearing in this Court are expected to comply with the 
Code of Professionalism adopted by the Santa Clara County Bar Association: 

https://www.sccba.com/code-of-professional-conduct/ 

 
---oooOooo--- 

Revised 03 May 2023 

DATE: Tuesday, 16 May 2023 
TIME:  9:00 A.M. 

Please note that for the indefinite future, all hearings will be conducted remotely as the Old 
Courthouse will be closed. This Department prefers that litigants use Zoom for Law and 

Motion and for Case Management Calendars.  Please use the Zoom link below. 
 

 “A person's name is to him or her the sweetest and most important sound in any language.”—Dale Carnegie.  All Courts of 
California celebrate the diversity of the attorneys and the litigants who appear in our Courts. Do not hesitate to correct the Court or Court Staff 
concerning the pronunciation of any name or how anyone prefers to be addressed. As this Court is fond of saying, “with a name  like mine, I try 
to be careful how I pronounce the names of others.” Please inform the Court how you, or if your client is with you, you and your client prefer to 

be introduced.  The Court encourages the use of diacritical marks, multiple surnames and the like for the names of attorneys,  litigants and in 
court papers. You might also try www.pronouncenames.com but that site mispronounces my name. 
 

 You may use these links for Case Management Conferences and Trial Setting Conferences without Court permission. Informal 
Discovery Conferences and appearances on Ex Parte applications will be set on Order by the Court.  
 

Join Zoom Meeting 
https://scu.zoom.us/j/96144427712?pwd=cW1J

Ymg5dTdsc3NKNFBpSjlEam5xUT09 
Meeting ID: 961 4442 7712 

Password: 017350 

Join by phone: 
+1 (669) 900-6833 

Meeting ID: 961 4442 7712 

One tap mobile 
+16699006833,,961 4442 7712# 

 

APPEARANCES. 

https://www.nytimes.com/1988/01/18/obituaries/judge-edward-weinfeld-86-dies-on-us-bench-nearly-4-decades.html
https://www.nytimes.com/1988/01/18/obituaries/judge-edward-weinfeld-86-dies-on-us-bench-nearly-4-decades.html
https://www.sccba.com/code-of-professional-conduct/
http://www.pronouncenames.com/
https://scu.zoom.us/j/96144427712?pwd=cW1JYmg5dTdsc3NKNFBpSjlEam5xUT09
https://scu.zoom.us/j/96144427712?pwd=cW1JYmg5dTdsc3NKNFBpSjlEam5xUT09


   

Whether appearing in person or on a virtual platform, the usual custom and practices of decorum and attire 
apply.  (See Jensen v. Superior Court (San Diego) (1984) 154 Cal.App.3d 533.).  Counsel should use good 

quality equipment and with sufficient bandwith. Cellphones are very low quality in using a virtual platform.  Please 
use the video function when accessing the Zoom platform. The Court expects to see the faces of the parties 
appearing on a virtual platform as opposed to listening to a disembodied voice.   

For new Rules of Court concerning remote hearings and appearances, please review California Rules of Court, rule 3.672. 

This Court expects all counsel and litigants to comply with the Tentative Rulings Procedures that ar e outlined in Local Civil Rule 
8(E) and California Rules of Court, rule 3.1308. If the Court has not directed argument, oral argument must be permitted only if a party 

notifies all other parties and the Court at (408) 808-6856 before 4:00 p.m. on the court day before the hearing of the party's intention to 
appear. A party must notify all other parties by telephone or in person. A failure to timely notify this Court and/or the opposing parties may 
result in the tentative ruling being the final order in the matter. 

Please notify this Court immediately if the matter will not be heard on the scheduled date. California Rules of Court, rule 

3.1304(b).  If a party fails to appear at a law and motion hearing without having given notice, this Court may take the matte r off calendar, to 
be reset only upon motion, or may rule on the matter. California Rules of Court, rule 3.1304(d).  A party may give notice that he or she 
will not appear at a law and motion hearing and submit the matter without an appearance unless this Court orders otherwise. T his Court 

will rule on the motion as if the party had appeared. California Rules of Court, r ule 3.1304(c).  Any uncontested matter or matters to which 
stipulations have been reached can be processed through the Clerk in the usual manner. Please include a proposed order.  

All proposed orders and papers should be submitted to this Department’s e -filing queue. Do not send documents to the 

Department email unless directed to do so.  

While the Court will still allow physical appearances, all litigants are encouraged to use the Zoom platform for Law & Motion  
appearances and Case Management Conferences. Use of other virtual platform devices will malke it difficult for all parties fully to 
participate in the hearings. Please note the requirement of entering a password (highlighted above.) As for personal appearan ces, 

protocols concerning social distancing and facial coverings in compliance with the directives of the Public Health Officer will be enforced. 
Currently, facemasks are required in all courthouses.   If you appear in person, it will be helpful if you wear a disposable paper mask while 
using the courtroom microphones so that your voice will not be muffled. 

Individuals who wish to access the Courthouse are advised to bring a plastic bag within which to place any personal items tha t 
are to go through the metal detector located at the doorway to the cour thouse. 

Sign-ins will begin at about 8:30 AM. Court staff will assist you when you sign in. If you are using the Zoom virtual platform, it  will 

helpful if you “rename” yourself as follows: in the upper right corner of the screen with your name you will see  a blue box with three 
horizontal dots. Click on that and then click on the “rename” feature. You may type your name as: Line #/name/party.  If you are a member 
of the public who wishes to view the Zoom session and remain anonymous, you may simply sign in as “Public.” 

CIVILITY. 

In the 48 years that this Judge has been involved with the legal profession, the discussion of the decline in civility in the  legal 
profession has always been one of the top topics of continuing education classes. 

This Court is aware of a study being undertaken led by Justice Brian Currey and involving various lawyer groups to redefine rules 

of civility. This Judge has told Justice Currey that the lack of civility is due more to the inability or unwillingness of judicial officers to enforce 
the existing rules. 

The parties are forewarned that this Court may consider the imposition of sanctions against the party or attorney who engages in 

disruptive and discourteous behavior during the pendency of this litigation. 

COURT REPORTERS. 

This session will not be recorded. No electronic recordings, video, still photography or audio capture of this live stream is allowed 
without the expressed, written permission of the Superior Court of California, County of Santa Clara. State and Local Court rules prohibit 

photographing or recording of court proceedings whether in the courtroom or while listening on the Public Access Line or other virtual 
platform, without a Court Order. See Local General Rule 2(A) and 2(B); California Rules of Court, rule 1.150.  

This Court no longer provides for Court Reporters in civil actions except in limited circumstances.  If you wish to arrange for a 

court reporter, please use Local Form #CV-5100.  All reporters are encouraged to work from a remote location. Please inform this Court if 
any reporter wishes to work in the courtroom. This Court will approve all requests to bring a court reporter. Counsel should meet and 
confer on the use of a court reporter so that only one reporter appears and serves as the official reporter fo r that hearing.  

PROTOCOLS DURING THE HEARINGS. 

 During the calling of any hearing, this Court has found that the Zoom video platform works very well. But whether using Zoom or 
any telephone, it is preferable to use a landline if possible. IT IS ABSOLUTELY NECESSARY FOR ALL INDIVIDUALS TO SPEAK 



   

SLOWLY. Plaintiff should speak first, followed by any other person. All persons should spell their names for the benefit of C ourt Staff.  
Please do not use any hands-free mode if at all possible.  Headsets or earbuds of good quality will be of great assistance to minimize 
feedback and distortion. 

The Court will prepare the Final Order unless stated otherwise below or at the hearing.  Counsel are to comply with California 
Rules of Court, rule 3.1312. 

TROUBLESHOOTING TENTATIVE RULINGS. 

To access a tentative ruling, move your cursor over the line number, hold down the “Control” key and click. If you see last week’s 
tentative rulings, you have checked prior to the posting of the current week’s tentative rulings.  You will need to either “REFRESH” or 
“QUIT” your browser and reopen it.  Another suggestion is to “clean the cache” of your browser. Finally, you may have to switch browsers. 

If you fail to do any of these, your browser may pull up old information from old cookies even after the tentative rulings have been posted.   

This Court's tentative ruling is just that—tentative. Trial courts are not bound by their tentative rulings, which are 
superseded by the final order. (See Faulkinbury v. Boyd & Associates, Inc. (2010) 185 Cal.App.4th 1363, 1374-1375.)  The tentative 
ruling allows a party to focus his or her arguments at a subsequent hearing and to attempt to convince the Court the tentativ e 

should or should not become the Court's final order.  (Cowan v. Krayzman (2011) 196 Cal.App.4th 907, 917.)  If you wish to 
challenge a tentative ruling, please refer to a specific portion of the tentative ruling to which you disagree.  

 

LINE # CASE # CASE TITLE TENTATIVE RULING 

LINE 1  18CV332002 Tam Dinh; Cuong Le v. Preston Pipelines, Inc.; 

Joel Tomas Quezada Martinez 

Motion of Defendants to Tax Costs. 

OFF CALENDAR per moving party. 

LINE 2 22CV404901 Tara Kumar, Trustee etc. v. T-Mobile West, LLC; 

T-Mobile USA, Inc. 

Motion of Defendants to Strike Portions of Plaintiff’s First 

Amended Complaint. 

Defendants’ demurrer to the third cause of action in Plaintiffs’ 
FAC on the ground that the pleading does not state facts 
sufficient to constitute a cause of action [Code Civ. Proc., 

§430.10, subd. (e)] for declaratory relief is SUSTAINED with 10 
days’ leave to amend. Defendants’ demurrer to Plaintiffs’ FAC is 
otherwise OVERRULED. 

Defendants’ motion to strike Plaintiffs’ FAC is DENIED. 

SEE ATTACHED TENTATIVE RULING. 

LINE 3 22CV404901 Tara Kumar, Trustee etc. v. T-Mobile West, LLC; 

T-Mobile USA, Inc. 

Demurrer of Defendants to Plaintiff’s First Amended 

Complaint. 

SEE LINE #2. 

LINE 4 21CV379196 Rachele Piazza v. Chris Swanson; ON 
Semiconductor Connectivity Solutions, Inc.; 
Quantenna Wireless Systems, Inc. s.d.a. 
Quantenna Communications, Inc. 

Motion of Plaintiff to Compel Defendant ON Semiconductor 
Connectivity Solutions Inc. To Provide Further, Verified 
Responses To Special Interrogs Set Two, And For 
Sanctions. 

The motion to compel further responses is MOOT WITHOUT 
PREJUDICE to a motion to compel further responses with that 
clock beginning on the day of the hearing of this motion. 

The request tentative for monetary sanctions is GRANTED. 
Defense counsel is to pay to counsel for plaintiff the sum of 
$3,690.00 within 20 days of the filing and service of this Order. 

SEE ATTACHED TENTATIVE RULING. 



   

LINE # CASE # CASE TITLE TENTATIVE RULING 

LINE 5 21CV379196 Rachele Piazza v. Chris Swanson; ON 
Semiconductor Connectivity Solutions, Inc.; 
Quantenna Wireless Systems, Inc. s.d.a. 
Quantenna Communications, Inc. 

Motion Of Plaintiff To Compel Defendant Quantenna 
Communcations Inc. To Provide Further Verified Responses 
To Special Interrogatories, Set Two, And For Sanctions. 

SEE LINE #4. 

LINE 6 21CV379196 Rachele Piazza v. Chris Swanson; ON 
Semiconductor Connectivity Solutions, Inc.; 

Quantenna Wireless Systems, Inc. s.d.a. 
Quantenna Communications, Inc. 

Motion Of Plaintiff To Compel Defendant Quantenna 
Communcations Inc. To Provide Further Verified Responses 

To Requests For Production, Set Two, And For Sanctions. 

SEE LINE #4. 

LINE 7 19CV356117 Syed Ali v. Apple, Inc. Motion of Defendant to Require Plaintiff to Post Security. 

The request of defendant to take judicial notice of this Court’s 
order of 12 September 2022 Special Motion to Strike and Motion 
for Judgment on the pleadings in Ali v. Apple Inc., Case No. 

22CV395734, is GRANTED. 

The motion of defendant to require plaintiff to post security in the 
amount of $150,000.00 is GRANTED.  Plaintiff is to post said 
sum within 20 calendar days after the filing and service of this 

Order. 

NO FORMAL TENTATIVE RULING. 

LINE 8 20CV366291 Enone Dones v. Thuc Oanh N. Trinh; Serenity of 
Silicon Valley, Inc. 

Motion of Plaintiff to Approve PAGA Settlement. 

Defendants did not oppose the motion. 

The application is in good form and is GRANTED.  Counsel for 
plaintiff is to prepare an appropriate order and submit it to this 

Department vis the clerk’s e-filing queue for execution by this 
Department.   

The case will be placed of the Dismissal Review Calendar for 10 

August 2023 at 10:00 am in Department 20. 

NO FORMAL TENTATIVE RULING. 



   

LINE # CASE # CASE TITLE TENTATIVE RULING 

LINE 9 20CV368367 Martha Merino Cavero v. George Chiala Farms, 
Inc., et al 

Motion of Plaintiff for Leave to File a First Amended 
Complaint. 

Motions for leave to amend the pleadings are directed to the 
Court’s sound discretion. (See Code of Civil Procedure, § 

473(a)(1); Code of Civil Procedure, § 576.)  Judicial policy 
favors the liberal exercise of discretion to permit amendment of 
the pleadings so as to resolve all disputed matters between the 

parties in the same lawsuit.  (See Nestle v. Santa Monica 
(1972) 6 Cal.3d 920, 939; Mabie v. Hyatt (1998) 61 Cal.App.4th 
581, 596.)   If the delay in seeking the amendment has not 

misled or prejudiced the other side, the liberal policy of allowing 
amendments prevails and it is an abuse of discretion to deny 
leave to amend.   (See Higgins v. Del Faro (1981) 123 

Cal.App.3d 558, 564-565.) 

Defendants oppose the motion on the apparent basis that the 
proposed pleading invokes the doctrine of judicial estoppel: [“A 
plaintiff may not “suppress[] facts that prove the pleaded facts 

false.” Cantu v. Resolution Trust Corp. (1992) 4 Cal.App.4th 
857, 877.” (opposition papers, page 6, lines 15-17)]. 

This Court recognizes the argument of defendant but believes a 

better platform upon which to discuss this proposition is to allow 
the amendment and then let defendants argue the matter by way 
of a motion to attack the amended pleading. 

The motion of plaintiff for leave to file a first amended complaint 
is GRANTED.  Plaintiff is to e-file the amended complaint and 
then serve a file-endorsed copy upon defendants who will then 
have 20 days leave within which to RESPOND. 

NO FORMAL TENTATIVE RULING. 

LINE 10 21CV386524 Johnson Controls Security Solutions, LLC v. 

Cricket Store LLC.  

Default Judgment Proveup. 

Plaintiff has submitted appropriate papers and should appear for 
the hearing. 

NO FORMAL TENTATIVE RULING. 

LINE 11 21CV390325 Synchrony Bank v. Alma Nava Motion of Plaintiff for Entry of Judgment Pursuant to 
defendant’s Default Under Settlement Agreement. 

The motion unopposed and is GRANTED.  Plaintiff is to e-file an 

appropriate judgment for execution by this Department.   

The case will be placed of the Dismissal Review Calendar for 10 
August 2023 at 10:00 am in Department 20. 

NO FORMAL TENTATIVE RULING. 

LINE 12 2015-1-CV-279969 Thomas Schweikert v. Las Brisas Homeowners 
Association 

Motion of Marc A. Fong to Withdraw as Counsel for Plaintiff.  

Is this matter MOOT? 

NO TENTATIVE RULING. 



   

LINE # CASE # CASE TITLE TENTATIVE RULING 

LINE 13 23CV411253 Museum Park Properties, LLC v. Dejan 
Kuzmanovic; Arthur Master 

Motion of Defendants to Dismiss the Summons and 
Complaint or, in the alternative, to Quash Service of 
Summons. 

A writ of possession was executed on  

At the hearing of 20 April 2023, Plaintiff appeared through Mr. 
Naumchik and the matter was ordered OFF CALENDAR. 

NO FORMAL TENTATIVE RULING. 

LINE 14   SEE ATTACHED TENTATIVE RULING. 

LINE 15   SEE ATTACHED TENTATIVE RULING. 

LINE 16   SEE ATTACHED TENTATIVE RULING. 

LINE 17   SEE ATTACHED TENTATIVE RULING. 

LINE 18   SEE ATTACHED TENTATIVE RULING. 

LINE 19   SEE ATTACHED TENTATIVE RULING. 

LINE 20   SEE ATTACHED TENTATIVE RULING. 

LINE 21   SEE ATTACHED TENTATIVE RULING. 

LINE 22   SEE ATTACHED TENTATIVE RULING. 

LINE 23   SEE ATTACHED TENTATIVE RULING. 

LINE 24   SEE ATTACHED TENTATIVE RULING. 

LINE 25   SEE ATTACHED TENTATIVE RULING. 

LINE 26   SEE ATTACHED TENTATIVE RULING. 

LINE 27   SEE ATTACHED TENTATIVE RULING. 

LINE 28   SEE ATTACHED TENTATIVE RULING. 

LINE 29   SEE ATTACHED TENTATIVE RULING. 

LINE 30   SEE ATTACHED TENTATIVE RULING. 
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CASE NO.:  22CV404901 Tara Kumar, et al. v. T-Mobile West, LLC, et al. 
DATE: 16 May 2023 TIME: 9:00 am LINE NUMBER: 02, 03 
This matter will be heard by the Honorable Judge Socrates Peter Manoukian in Department 20 in the Old Courthouse, 2nd 
Floor, 161 North First Street, San Jose. Any party opposing the tentative ruling must call Department 20 at 408.808.6856 and 
the opposing party no later than 4:00 PM on 15 May 2023. Please specify the issue to be contested when calling the Court 
and Counsel. 

---oooOooo--- 

Orders on Defendants’: 
1. Demurrer To Plaintiffs’ First Amended Complaint; and 
2. Motion To Strike Plaintiffs’ First Amended Complaint. 

I.   Statement of Facts. 

On or about 26 October 1999, Santa Clara Suites L.P. (“SCSLP”) entered into a written PCS Site 
Agreement (“Agreement”) with Sprint Spectrum Realty Company, LLC (“Sprint”) for Sprint’s use certain areas of 
real property located at 2455 El Camino Real in Santa Clara (“Premises”) to serve as a communication service 
system facility for its cell phone business. (First Amended Complaint (“FAC”), ¶¶2, 12, and Exhibit 1.) The 
Agreement provides that it binds all successors and assigns of the parties thereto. (FAC, ¶12.) On or about 16 
October 2007, SCSLP and Sprint entered into a written First Amendment to PCS Site Agreement (“Amendment”). 
(FAC, ¶13 and Exh. 2.) The Agreement and Amendment are collectively referred to as the “Lease Agreement”. 
(FAC, ¶14.) 

Pursuant to an assignment, defendants T-Mobile West, LLC (“T-Mobile West”); T-Mobile USA, Inc. (“T-
Mobile USA”); and Sprint (collectively, “Defendants”) assumed all obligations under the Lease Agreement including 
all claims arising from or related to the Lease Agreement. (FAC, ¶14.) 

In or around June 2014, plaintiffs Tara Kumar, trustee of The Sunita Kumar Trust dated 12/17/1997 and 
Tara Kumar, trustee of The Anjali Kumar Trust dated 12/17/1997 (collectively, “Plaintiffs”) purchased the  Premises. 
(FAC, ¶15.) Pursuant to this purchase, Plaintiffs were assigned all rights under the Lease Agreement including all 
claims for relief arising under or related to the Lease Agreement. (Id.) 

The Lease Agreement leased portions of the Premises to Defendants to install and maintain certain 
antennas to transmit and receive radio communication signals on various frequencies, construct and maintain radio 
communication facilities, including radio frequency transmitting and receiving equipment, batteries, utility lines, 
transmission lines, radio frequency transmitting and receiving antennas, and supporting structures and 
improvements. (FAC, ¶16.) 

Defendants were obligated under the Lease Agreement to pay for the utilities consumed by them to run 
their equipment. (FAC, ¶17.) To date, Defendants have failed to make any payments for their use of the electricity 
used in operating their facilities at the Premises since the lease inception of October 1999. ( Id.) At no point during 
their ownership of the Premises did Plaintiffs (or their predecessors-in-interest) know, or have a reasonable basis 

http://www.scscourt.org/


 

 

to know, that Defendants were (a) using Plaintiffs’ electricity and (b) using Plaintiffs’ electricity without payment. 
(FAC, ¶18.) 

In or around May 2022, Plaintiffs hired a Cellular Construction and Lease Compliance expert following a 
request by Defendants to terminate the Lease Agreement, remove its equipment, and to restore the Premises. 
(FAC, ¶19.) Plaintiffs’ expert was hired to inspect the Premises for any possible overreaches by Defendants 
regarding their use of the Premises. (Id.) During this inspection, the expert discovered Defendants had been using 
Plaintiffs’ electricity and Defendants did not have their own separate submeter for electrical usage. ( Id.) Based on 
the expert’s findings, Plaintiffs learned for the first time in May 2022 that Defendants were using Plaintiffs’ 
electricity since October 1999 without paying Plaintiffs (or Plaintiffs’ predecessors-in-interest) for it. (Id.)  

Defendants knew they were not paying for their electrical usage because they have numerous other sites 
throughout California and at least four other sites in the same zip code as the Premises for which they paid for 
electrical usage and monitor the monthly cost of said usage. (FAC, ¶20.)  

Plaintiffs purchased the Premises in 2014 and had no reason to believe Defendants were using the 
Premises in any way other than in conformity with the Lease Agreement. (FAC, ¶21.) Plaintiffs own and operate a 
hotel that regularly consumes an excessive amount of electricity and Plaintiffs are not experts in cellular equipment 
or power consumption. (Id.) Any inspection of the roof by Plaintiffs would not immediately place them on notice that 
Defendants had been wrongfully and systematically stealing electricity. (Id.) It was not until Plaintiffs hired an 
expert that they first learned Defendants had never paid for their electricity usage since October 1999. (FAC, ¶22.)  

On 28 June 2022, Plaintiffs served a Notice of Default on Defendants instructing them to cure their default 
within fifteen days. (FAC, ¶24.) Defendants failed to cure the default and still have not paid any money to Plaintiffs’ 
for their electrical usage. (FAC, ¶26.) 

On 27 September 20221, Plaintiffs filed a complaint against Defendants asserting causes of action for: 

(1) Breach of Written Contract 

(2) Fraud-Concealment 

(3) Declaratory Relief 

On 16 December 2022, Plaintiffs filed the operative FAC which now asserts causes of action for: 

(1) Breach of Written Contract 

(2) Fraud – False Promise & Concealment 

(3) Declaratory Relief 

(4) Conversion 

On 3 February 2023, Defendants filed the two motions now before the court: (1) a demurrer to Plaintiffs’ 
FAC; and (2) a motion to strike Plaintiffs’ FAC. 

 

II.   Analysis. 

A. Defendants’ demurrer to Plaintiffs’ FAC. 

1. Defendants’ demurrer to the second cause of action [Fraud – False Promise & 
Concealment] of Plaintiffs’ FAC is OVERRULED. 

 

1 This Department intends to comply with the time requirements of the Trial Court Delay Reduction Act 

(Government Code, §§ 68600–68620). The California Rules of Court state that the goal of each trial court should 

be to manage limited and unlimited civil cases from filing so that 100 percent are disposed of within 24 months. 

(Ca. St. Civil Rules of Court, Rule 3.714(b)(1)(C) and (b)(2)(C).) 



 

 

“The elements of fraud, which give rise to the tort action for deceit, are (a) misrepresentation (false 
representation, concealment, or nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) intent to defraud, i.e., to 
induce reliance; (d) justifiable reliance; and (e) resulting damage.” (Lazar v. Superior Court (1996) 12 Cal.4th 631, 
638 (Lazar).) 

“‘Promissory fraud’ is a subspecies of fraud and deceit.  A promise to do something necessarily implies 
the intention to perform; hence, where a promise is made without such intention, there is an implied 
misrepresentation of fact that may be actionable fraud.  An action for promissory fraud may lie where a defendant 
fraudulently induces the plaintiff to enter into a contract.” (Engalla v. Permanente Medical Group, Inc. (1997) 15 
Cal.4th 951, 973 – 974; see also CACI, No. 1902.) 

a. Specific pleading. 

“Fraud actions are subject to strict requirements of particularity in pleading. … Accordingly, the rule is 
everywhere followed that fraud must be specifically pleaded.” (Committee on Children’s Television, Inc. v. General 
Foods Corp. (1983) 35 Cal.3d 197, 216.) “The pleading should be sufficient to enable the court to determine 
whether, on the facts pleaded, there is any foundation, prima facie at least, for the charge of fraud.” 
(Commonwealth Mortgage Assurance Co. v. Superior Court (1989) 211 Cal.App.3d 508, 518.) The court in Lazar 
v. Superior Court (1996) 12 Cal.4th 631, 645 did not comment on how these particular allegations met the 
requirement of pleading with specificity in a fraud action, but the court did say that “this particularity requirement 
necessitates pleading facts which ‘show how, when, where, to whom, and by what means the representations were 
tendered.’  A plaintiff’s burden in asserting a claim against a corporate employer is even greater.  In such a case, 
the plaintiff must ‘allege the names of the persons who made the allegedly fraudulent representations, their 
authority to speak, to whom they spoke, what they said or wrote, and when it was said or written.”  

Initially, Defendants demur to Plaintiffs’ second cause of action for fraud on the ground that Plaintiffs have  
not alleged fraud with the requisite particularity. According to Defendants, “Plaintiffs have not specified how, when, 
and where Defendants allegedly made misrepresentations to Plaintiffs or concealed facts from them. Plaintiffs 
likewise have not alleged who the specific person was that made such representations, or whether they were 
authorized to speak on behalf of the corporation. Plaintiffs have also failed to allege to whom such representations 
were made, or specifically when such representations took place.”2 

Plaintiffs’ second cause of action asserts both a fraudulent promise and concealment. To the extent 
Plaintiffs assert a fraudulent promise, the alleged promise is Defendants’ agreement “to pay for all utilities used by 
them at the Premises.” (FAC, ¶37.) More specifically, paragraph 10 of the Agreement states, “[Sprint] will pay for 
all utilities used by it at the Site.” This allegation sufficiently alleges “how” the promise was made, i.e., in writing in 
the Agreement. Plaintiffs allege “when” the promise was made at paragraph 36 which states, “on or about October 
26, 1999, Plaintiffs’ Predecessor-in-Interest entered into the PCS Site Agreement” and reaffirmed “on or about 
October 16, 2007” when SCSLP and Sprint entered into the Amendment. (FAC, ¶¶12, 13, and 36.) Although 
Plaintiffs do not expressly allege “where” the promise was made, the court will infer the promise was made in 
Santa Clara as the Agreement was executed by SCSLP identifying an address in Santa Clara. (FAC, Exh. 1.) The 
FAC identifies Michael Todd (“Todd”) as the person who executed the Agreement on behalf of Sprint and Dan 
Butterworth (“Butterworth”) as the person who executed the Amendment on behalf of Sprint. (FAC, ¶36.) Todd is 
identified as Sprint’s “Regional Director of Site Development, West” and Butterworth is identified as Sprint’s “Site 
Development Manager.” (FAC, Exh. 1 – 2.) While it is not entirely legible from the exhibits, the court can 
reasonably infer that the individual to whom the representations were made on behalf of SCSLP are “N. Kumar” 
and “Nick K.” (FAC, Exh. 1 – 2.) 

Defendants argue additionally that Plaintiffs were not the owners of the Premises at the time of the 
original 1999 Agreement or the 2007 Amendment and none of the Defendants were actual parties to the original 
1999 Agreement or 2007 Amendment. Although not entirely clear, the court understands Defendants to argue that 
since the promise at issue was neither made by the Defendants nor made to the Plaintiffs, then Plaintiffs cannot 
assert a claim for fraud made by Defendants’ predecessor-in-interest to Plaintiffs’ predecessor-in-interest. If so, 

 
2 See page 10, lines 22 – 27 of the memorandum of points and authorities in support o f Defendants’ Demurrer 

to FAC. 



 

 

Defendants implicitly acknowledge that the present parties to this action are the successors-in-interest to SCSLP 
and Sprint, respectively, pursuant to alleged assignments of the Lease Agreement. 

Civil Code section 953 states, “A thing in action is a right to recover money or other personal property by 
a judicial proceeding.”  Civil Code section 954 goes on to state, “A thing in action, arising out of the violation of a 
right of property, or out of an obligation, may be transferred by the owner.”  Legal title passes to the assignee when 
a chose in action is transferred. (1 Witkin, Summary of California Law (10th ed. 2005) Contracts, §732, p. 816.) 
“The assignee is the real party in interest and sues in his own name.” (Id.) However, “not all claims are assignable.  
E.g., a purely personal tort claim is nonassignable.” (Weil & Brown, et al., CAL. PRAC. GUIDE: CIV. PRO. 
BEFORE TRIAL (The Rutter Group 2020) §2:16, p. 2-14 citing Murphy v. Allstate Insurance Co. (1976) 17 Cal.3d 
937, 942 and Curtis v. Kellogg & Andelson (1999) 73 Cal.App.4th 492, 505.) 

Nevertheless, “a person may assign a cause of action for fraud along with the person's right to the 
property obtained by the fraud, but a mere naked right of action for fraud, divorced from any other property right, is 
not assignable.” (White Mountains Reinsurance Co. of America v. Borton Petrini, LLP (2013) 221 Cal.App.4th 890, 
897.) Plaintiffs here have alleged more than just a naked right of action for fraud. Rather, Plaintiffs allege they 
obtained this claim in conjunction with their purchase of the Premises and receipt of an assignment of the Lease 
Agreement. (See FAC, ¶¶14 – 15.) As such, the fact that the present parties are not the ones who originally made/ 
received the promise is not enough to defeat the cause of action. 

To the extent Plaintiffs’ second cause of action is premised upon concealment, it is much more difficult to 
require specificity of pleading in a case of non-disclosure because, as one court explained, “[h]ow does one show 
‘how’ and ‘by what means’ something didn’t happen, or ‘when’ it never happened, or ‘where’ it never happened?” 
(Alfaro v. Community Housing Imp. System & Planning Ass’n., Inc. (2009) 171 Cal.App.4th 1356, 1384.) When “it 
appears from the nature of the allegations that the defendant must necessarily possess full information concerning 
the facts of the controversy, even under strict rules of common law pleading, one of the canons was that less 
particularity is required when the facts lie more in the knowledge of the opposite party ….”  (Committee on 
Children’s Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 217.) Such a canon would apply to a 
claim for concealment as the facts regarding concealment lie more within the knowledge of the defendant. 

b. Promissory Fraud. 

Defendants expand upon their earlier argument that Plaintiffs here cannot assert fraud since Plaintiffs 
were not a party to the original Agreement or Amendment. Defendants rely on Krusi v. S.J. Amoroso Construction 
Co. (2000) 81 Cal.App.4th 995, 1005 where the court wrote that a property owner with a cause of action “may 
choose to deliberately transfer that cause of action to another, but without some clear manifestation of such an 
intention, the cause of action is not transferred to a subsequent owner.” Defendants contend no such express 
assignment is alleged. Despite acknowledgment of the relevant portion of the FAC, Defendants apparently 
overlook the allegation which states, “In or around June 2014, Plaintiffs purchased the Premises, and became the 
owner and Lessor of the Premises. Pursuant to this purchase, Plaintiffs were assigned all rights under the 
Lease Agreement, including all claims for relief arising under or related to the Lease Agreement  … .” 
(Emphasis added.) 

Defendants argue next that even if Plaintiffs received an assignment of SCSLP’s cause of action for fraud, 
the claim would nevertheless be barred by the statute of limitations. A court may sustain a demurrer on the ground 
of failure to state sufficient facts if “the complaint shows on its face the statute [of limitations] bars the action.” (E-
Fab, Inc. v. Accountants, Inc. Services (2007) 153 Cal.App.4th 1308, 1315.) A demurrer is not sustainable on 
statute of limitations grounds if there is only a possibility that the cause of action is time-barred; the defense must 
be clearly and affirmatively apparent from the allegations of the pleading. (Id., at pp. 1315-1316.) When evaluating 
whether a claim is time-barred, the court must determine: (1) which statute of limitations applies, and (2) when the 
claim accrued. (Id., at p. 1316.) 

The limitations period for a claim predicated on fraud is three years from the date of “the discovery, by the 
aggrieved party, of the facts constituting the fraud.” (Code Civ. Proc., § 338, subd. (d); see Britton v. Girardi (2015) 
235 Cal.App.4th 721, 734.) The FAC alleges fraudulent promises by Defendants to pay for utilities were made in 
1999 and again in 2007. According to Defendants, the fraudulent promise cause of action accrued no later than 



 

 

2010 as Plaintiffs allege they were never paid, but since Plaintiffs did not commence this action until 2022, the 
statute of limitations bars this claim. 

Defendants acknowledge Plaintiffs’ attempt to plead delayed discovery but argue the allegations are 
insufficient. 

In order to rely on the discovery rule for delayed accrual of a cause of action, “[a] plaintiff 
whose complaint shows on its face that his claim would be barred without the benefit of the 
discovery rule must specifically plead facts to show (1) the time and manner of discovery and (2) 
the inability to have made earlier discovery despite reasonable diligence.” [Citation.] In assessing 
the sufficiency of the allegations of delayed discovery, the court places the burden on the plaintiff 
to “show diligence”; “conclusory allegations will not withstand demurrer.” [Citation.]     

Simply put, in order to employ the discovery rule to delay accrual of a cause of action, a 
potential plaintiff who suspects that an injury has been wrongfully caused must conduct a 
reasonable investigation of all potential causes of that injury. If such an investigation would have 
disclosed a factual basis for a cause of action, the statute of limitations begins to run on that 
cause of action when the investigation would have brought such information to light. In order to 
adequately allege facts supporting a theory of delayed discovery, the plaintiff must plead that, 
despite diligent investigation of the circumstances of the injury, he or she could not have 
reasonably discovered facts supporting the cause of action within the applicable statute of 
limitations period.  

(Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808 – 809.) 

Defendants acknowledge Plaintiffs’ allegations at paragraphs 19 – 22 where it is generally alleged that, “It 
was not until Plaintiffs hired a Cellular Construction and lease compliance expert, in or around May 2022, that they 
first learned Defendants had never paid for their electricity usage since October 1999.” Plaintiffs allege additionally 
that, “Plaintiffs own and operate a hotel that consumes an excessive amount of electricity regularly and are not 
experts in cellular equipment or power consumption. … Any inspection of the roof by Plaintiffs would not 
immediately have placed them on notice that Defendants had been wrongfully and systematically stealing 
electricity.” (FAC, ¶21.) Defendants contend, however, that such allegations do not amount to a diligent or 
reasonable investigation. 

“When a plaintiff reasonably should have discovered facts for purposes of the accrual of a case of action 
or application of the delayed discovery rule is generally a question of fact, properly decided as a matter of law only 
if the evidence (or, in in this case, the allegations in the complaint and facts properly subject to judicial notice) can 
support only one reasonably conclusion.” (Stella v. Asset Management Consultants, Inc. (2017) 8 Cal.App.5th 181, 
193.) Here, the court cannot conclusively determine from the allegations whether Plaintiffs’ reasonably should have 
discovered Defendants were not paying for electricity. 

Finally, Defendants contend something more than nonperformance is required to prove the defendant’s 
intent not to perform his promises. “A promise of future conduct is actionable as fraud only if made without a 
present intent to perform. (Civ. Code, §1710, subd. 4; [Citation omitted.]) “ ‘A declaration of intention, although in 
the nature of a promise, made in good faith, without intention to deceive, and in the honest expectation that it will 
be fulfilled, even though it is not carried out, does not constitute a fraud. [Citation.]’ ” [Citation omitted.]  Moreover, “ 
‘something more than nonperformance is required to prove the defendant’s intent not to perform his promise.’ 
[Citations.] ... [I]f plaintiff adduces no further evidence of fraudulent intent than proof of nonperformance of an oral 
promise, he will never reach a jury.” (Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 481.) “[T]he intent 
element of promissory fraud entails more than proof of an unkept promise or mere failure of performance.” 
(Riverisland Cold Storage, Inc. v. Fresno-Madera Production Credit Ass'n (2013) 55 Cal.4th 1169, 1183.)  

Here, Plaintiffs allege at paragraph 37 of the FAC, “Defendants had no intention of performing this 
obligation, and no intention of paying for their electricity usage at the Premises.” For purposes of demurrer, the 
court accepts Plaintiffs’ allegation that the promise was made without an intent to perform as true. “Intent, like 
knowledge, is a fact.  Hence, the averment that the representation was made with the intent to deceive the plaintiff, 
or any other general allegation with similar purport, is sufficient.” (5 Witkin, California Procedure (4th ed. 1997) 



 

 

Pleading, §684, p. 143.) “A demurrer tests only the legal sufficiency of the pleading.  It admits the truth of all 
material factual allegations in the complaint; the question of plaintiff’s ability to prove these allegations, or the 
possible difficulty in making such proof does not concern the reviewing court.” (Committee on Children’s 
Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 213 – 214.) 

Accordingly, Defendants’ demurrer to the second cause of action in Plaintiffs’ FAC on the ground that the 
pleading does not state facts sufficient to constitute a cause of action [Code Civ. Proc., §430.10, subd. (e)] for false 
promise is OVERRULED. 

c. Concealment. 

To the extent the second cause of action asserts concealment, Defendants raise a number of arguments 
directed at concealment in particular. However, a demurrer does not lie to a portion of a cause of action. (See 
Financial Corp. of America v. Wilburn (1987) 189 Cal.App.3d 764, 778—“[A] defendant cannot demur generally to 
part of a cause of action;” see also PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682—“A demurrer 
does not lie to a portion of a cause of action.”) In light of the court’s rul ing above, the court declines to consider 
Defendants’ additional arguments concerning concealment. 

2. Defendants’ demurrer to the third cause of action [Declaratory Relief] of Plaintiffs’ 
FAC is SUSTAINED. 

“A complaint for declaratory relief should show the following: (a) A proper subject of declaratory relief 
within the scope of C.C.P. 1060; (b) An actual controversy involving justiciable questions relating to the rights or 
obligations of a party.”  (5 Witkin, California Procedure (4th ed. 1997) §809, pp. 264  – 265; emphasis omitted.) 
Code of Civil Procedure section 1060 specifically provides for a declaration of rights and duties between two 
persons. 

The court in Gafcon, Inc. v. Ponsor & Associates (2002) 98 Cal.App.4th 1388, 1403 wrote, “declaratory 
relief operates prospectively, and not merely for the redress of past wrongs. It serves to set controversies at rest 
before they lead to repudiation of obligations, invasion of rights or commission of wrongs; in short, the remedy is to 
be used in the interests of preventive justice, to declare rights rather than execute them.” “Hence, where there is an 
accrued cause of action for an actual breach of contract or other wrongful act, declaratory relief may be denied.”  (5 
Witkin, California Procedure (4th ed. 1997) Pleading, §823, p. 279.) 

It is statutorily recognized that declaratory relief is within the discretion of the trial court.  “The court may 
refuse to exercise the power granted by this chapter in any case where its declaration or determination is not 
necessary or proper at the time under all the circumstances.”  (Code Civ. Proc. §1061.) 

Defendants contend declaratory relief is not proper here because Plaintiffs already allege Defendants 
breached the Lease Agreement and, particularly, the obligation to pay for all utilities under paragraph 10 of the 
Lease Agreement, the same purported controversy at issue in the declaratory relief cause of action. (See FAC, 
¶¶49 and 51.) Defendants contend Plaintiffs are merely seeking a redress of past wrongs which have already 
accrued and ripened into a breach of contract which is alleged as Plaintiffs’ first cause of ac tion. 

In opposition, Plaintiffs first take issue with Defendants’ failure to raise this issue during the meet and 
confer process.3 Code of Civil Procedure section 430.41, subdivision (a) states, in relevant part, “Before filing a 
demurrer pursuant to this chapter, the demurring party shall meet and confer in person or by telephone with the 
party who filed the pleading that is subject to demurrer for the purpose of determining whether an agreement can 
be reached that would resolve the objections to be raised in the demurrer.” In any case, “Any determination by the 
court that the meet and confer process was insufficient shall not be grounds to overrule or sustain a  demurrer.” 
(Code Civ. Proc., §430.41, subd. (a)(4).) In view of this statutory language and in furtherance of judicial economy, 
the court will consider the demurrer on its merits. The court reminds all parties that they should not treat Code of 
Civil Procedure section 430.41 as a procedural hurdle and should, instead, undertake the obligations set fo rth 
therein with sincerity and good faith. 

 
3 See ¶¶1 – 2, 5, and Exh. 1 – 2 to the Declaration of Martin E. Dack. 



 

 

On the merits, Plaintiffs contend there remains an ongoing relationship and the possibility of future harm. 
In Osseous Technologies of America, Inc. v. DiscoveryOrtho Partners LLC (2010) 191 Cal.App.4th 357, 371, the 
court suggests to maintain a claim for declaratory relief, that there must be allegations of “continuing contractual 
relationships and future consequences for the conduct of the relationship that depended on the court's 
interpretation of the contracts at issue.” Plaintiffs, however, merely make the assertion of an ongoing relationship 
and possibility of future harm in their opposition. No such allegations are found in the FAC. 

Accordingly, Defendants’ demurrer to the third cause of action in Plaintiffs’  FAC on the ground that the 
pleading does not state facts sufficient to constitute a cause of action [Code Civ. Proc., §430.10, subd. (e)] for 
declaratory relief is SUSTAINED with 10 days’ leave to amend. 

3. Defendants’ demurrer to the fourth cause of action [Conversion] of Plaintiffs’ FAC is 
OVERRULED. 

To state a claim for conversion, a plaintiff must allege (1) the plaintiff's ownership or right to possession of 
personal property, (2) the defendant's disposition of the property inconsistent with the plaintiff's rights, and (3) 
resulting damage. (Fremont Indem. Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 119.) The property 
subject to a conversion claim need not be in tangible form; intangible property interests can also be converted. ( Id. 
at 124-25.) "In determining whether property that was taken is subject to a conversion claim, courts have 
recognized that property is a broad concept that includes every intangible benefit and prerogative susceptible of 
possession or disposition." (Welco Electronics, Inc. v. Mora (2014) 223 Cal.App.4th 202, 211 (citations and 
quotations omitted).) 

Defendants argue that electricity is neither tangible nor identifiable personal property and thus cannot be 
the subject of a conversion claim. Plaintiffs allege that they had the right to use and possess the electricity supplied 
to the Premises. (FAC, ¶54.) This allegation sufficiently alleges a property interest at this juncture. (See Welco 
Electronics, Inc. v. Mora (2014) 223 Cal.App.4th 202, 211-12 (holding that where defendant wrongfully caused 
charge to plaintiff's credit card account by having specific sum paid through defendant's credit card terminal into 
defendant's bank account, conversion occurred; "[t]hat the taking was something that affected plaintiff's rights w ith 
a third party does not mean that there has not been a conversion of intangible property"). Had the property taken 
been another metered utility such as water or natural gas, the court would have no difficulty in finding that 
conversion has been stated. The court is of the opinion that the result should not be different because electricity is 
involved. 

Accordingly, Defendants’ demurrer to the fourth cause of action in Plaintiffs’ FAC on the ground that the 
pleading does not state facts sufficient to constitute a cause of action [Code Civ. Proc., §430.10, subd. (e)] for 
conversion is OVERRULED. 

B. Defendants’ motion to strike Plaintiffs’ FAC is DENIED. 

1. Damages incurred before Plaintiffs purchased the Premises and received assignment 
of the Lease Agreement in 2014. 

Defendants repeat the argument made on demurrer that Plaintiffs cannot enforce claim(s) belonging to 
their predecessor-in-interest and, thus, Plaintiffs’ damages are limited to the time after Plaintiffs obtained 
ownership rights in the Premises (and Lease Agreement). On that basis, Defendants move to strike Plaintiffs’ claim 
for damages based on breach of contract, fraud, and conversion prior to 2014. 

For the reasons discussed above in connection with the demurrer, Defendants’ motion to strike Plaintiffs’ 
claim for damages prior to 2014 is DENIED.  

2. Statutes of limitation. 

Defendants also repeat the argument made on demurrer that Plaintiffs’ claims are barred (at least in part) 
by the statute of limitations and Plaintiffs have not sufficiently alleged facts to invoke the delayed discovery rule. On 
that basis, Defendants move to strike Plaintiffs’ claim for damages based on breach of contract, fraud, and 
conversion beyond the applicable statutes of limitation. 



 

 

For the reasons discussed above in connection with the demurrer, Defendants’ motion to strike Plaintiffs’ 
claim for damages beyond the applicable statutes of limitation is DENIED. 

3. Punitive damages. 

Pursuant to Civil Code section 3294, punitive damages may be recovered “where it is proven by clear and 
convincing evidence that the defendant has been guilty of oppression, fraud, or malice.” In G.D. Searle & Co. v. 
Superior Court (1975) 49 Cal.App.3d 22, 26 (Searle), the court wrote, “In California the award of damages by way 
of example or punishment is controlled by Civil Code section 3294, which authorizes that kind of award against a 
tortfeasor who has been guilty of ‘oppression, fraud or malice, express or implied.’” 

“Notwithstanding relaxed pleading criteria, certain tortious injuries demand firm allegations.  Vague, 
conclusory allegations of fraud or falsity may not be rescued by the rule of liberal construction.  When the plaintiff 
alleges an intentional wrong, a prayer for exemplary damage may be supported by pleading that the wrong was 
committed willfully or with a design to injure.  When nondeliberate injury is charged, allegations that the 
defendant’s conduct was wrongful, willful, wanton, reckless or unlawful do not support a claim for exemplary 
damages; such allegations do not charge malice.” (Id. at p. 29; internal citations omitted.) 

“In determining whether a complaint states facts sufficient to sustain punitive damages, the challenged 
allegations must be read in context with the other facts alleged in the complaint. Further, even though certain  
language pleads ultimate facts or conclusions of law, such language when read in context with the facts alleged  as 
to defendants’ conduct may adequately plead the evil motive requisite to recovery of punitive damages.” (Monge v. 
Superior Court (1986) 176 Cal.App.3d 503 citing Perkins v. Superior Court (1981) 117 Cal.App.3d 1, 6 – 7.)   

Defendants move to strike Plaintiffs’ claim for punitive damages on the basis that Plaintiffs have not 
sufficiently stated facts sufficient to establish that Defendants have been guilty of oppression, fraud, or malice. In 
reviewing the FAC, Plaintiffs seek punitive damages in connection with the second and fourth causes of action for 
fraud and conversion, respectively. With regard to the fraud cause of action, Plaintiffs correctly point out in 
opposition, “A fraud cause seeking punitive damages need not include an allegation that the fraud was motivated 
by the malicious desire to inflict injury upon the victim. The pleading of fraud is sufficient.” (Stevens v. Superior 
Court (1986) 180 Cal.App.3d 605, 610.) In light of the court’s ruling above on the demurrer, Plaintiffs have 
sufficiently stated a cause of action for fraud. 

With regard to the conversion cause of action, Plaintiffs contend they have alleged Defendants used 
Plaintiffs’ electricity knowingly without paying for it. (See FAC, ¶¶20, 40, and 53.) Plaintiffs make more than just a 
conclusory allegation. Plaintiffs allege, essentially, that Defendants are intimately aware of electrical expenses in 
operating their equipment and it is reasonable to infer that non-payment of any electrical expense under such 
circumstances is intentional and/or fraudulent. 

Accordingly, Defendants’ motion to strike Plaintiffs’ claim for punitive damages is DENIED. 

 

III. Case Management. 

 The Case Management Conference currenlt set on 22 August 2023 at 10:00 am in Department 20 is 
VACATED and RESET to a Trial Setting Conference on 24 October 2023 at 11:00 am in Department 20.  The 
parties should discuss alternate dispute resolution. 

 

IV. Order. 

Defendants’ demurrer to the third cause of action in Plaintiffs’ FAC on the ground that the pleading does 
not state facts sufficient to constitute a cause of action [Code Civ. Proc., §430.10, subd. (e)] for declaratory relief is 
SUSTAINED with 10 days’ leave to amend. Defendants’ demurrer to Plaintiffs’ FAC is otherwise OVERRULED. 

Defendants’ motion to strike Plaintiffs’ FAC is DENIED. 

 

 



 

 

___________________________ 
DATED: 

______________________________________________ 
HON. SOCRATES PETER MANOUKIAN 

Judge of the Superior Court 
County of Santa Clara 
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CASE NO.:  21CV379196 Rachele Piazza v. Chris Swanson, et al. 
DATE: 16 May 2023 TIME: 9:00 am LINE NUMBER: 04, 05, 06  
This matter will be heard by the Honorable Judge Socrates Peter Manoukian in Department 20 in the Old Courthouse, 2nd 
Floor, 161 North First Street, San Jose. Any party opposing the tentative ruling must call Department 20 at 408.808.6856 and 
the opposing party no later than 4:00 PM on 15 May 2023. Please specify the issue to be contested when calling the Court 
and Counsel. 

---oooOooo--- 

Order on Plaintiff’s Discovery Motions. 

 

I. Statement of Facts. 

Plaintiff filed this complaint on 03 March 2021.4   

In her complaint, plaintiff alleges that in July 2018, she was hired by defendant Quantenna 
Communications Inc. to work it its finance department as a Senior Accounts Payable Specialist making wire 
payments to vendors. He worked under the supervision of Carmen Evans who, in turn, worked under the 
supervision of Rudi Satoto, the Director of Finance. 

To 4th tirelessly without any complaints or negative feedback. She received a bonus in December 2018. 

However, Carmen Evans was terminated and replaced by Chris Swanson began making sexual advances 
at plaintiff and make sexually charged comments. Plaintiff reported this harassment to Rudi Satoto who took no 
action response to the complaints. 

Swanson’s aggression increased when Rudi Satoto for China in May 2019. In  June 2019, she asked to 
speak to Rudi to complain about Swanson’s harassment. The following day, Rudi asked plaintiff to follow him to the 
human resources department where she was terminated under the pretext that she failed to perform her job 
adequately. 

Plaintiff alleges that she was not terminated because of work performance but rather because she 
reported the sexual harassment under her supervisor. Shortly thereafter, this company was acquired by 
codefendant ON Semiconductor Connectivity Solutions, Inc. 

Plaintiff alleges causes of action as follows: 

1. Sexual Harassment in Violation of FEHA (Violation of Government Code, § 129400(j); 

 

4 This Department intends to comply with the time requirements of the Trial Court Delay Reduction Act ( Government Code, 
§§ 68600–68620).  The California Rules of Court state that the goal of each trial court should be to manage limited and 

unlimited civil cases from filing so that 100 percent are disposed of within 24 months.  (Ca. St. Civil Rules of Court, Rule 
3.714(b)(1)(C) and (b)(2)(C). 

mailto:smanoukian@scscourt.org
http://www.scscourt.org/


 

 

2. Sexual Discrimination in Violation of FEHA (Violation of Government Code, § 12940(a); 

3. Sexual Battery; 

4. Retaliation in Violation of FEHA; 

5. Retaliation in Violation of Public Policy; 

6. Failure to Prevent Discrimination and Sexual Harassment (Violation of Government Code, § 
12940(k); 

7. Hostile Work Environment and Harassment; 

8. Negligent Supervision and Retention; 

9. Wrongful Termination in Violation of Government Code, § 12940 (FEHA); 

10. Wrongful Termination in Violation of Public Policy; and 

11. Intentional Infliction of Emotional Distress. 

  

II. Motion of Plaintiff To Compel Defendants to Provide Further Discovery Responses. 

 On 14 November 2022, plaintiff propounded discovery requests upon the defendants. 

 On 16 December 2022, the defendants served unverified responses to the discovery requests along with 
a statement that “Verification to follow.”  On 26 January 2023, counsel for plaintiff advised defense counsel that no 
verifications to the 2nd set of interrogatories had been served. Plaintiff also objected to the merits of the responses. 
Counsel for plaintiff demanded code compliant responses and verifications on or before 03 February 2023. 

Defense counsel responded that he was leaving on a prepaid vacation and would not be able to respond 
before 22 February 2023.5 

Plaintiff filed this motion on 17 February 2023. As of the date of the filing of this motion, plaintiff has not 
received verification of the responses nor have further responses been provided. 

Defendants claim that on 16 February 2023, the day prior to the filing of this motion, defense counsel 
emailed counsel for plaintiff to schedule a telephonic meet and confer conference to which the parties agreed via 
telephone to conduct such a conference on 22 February 2023. 

At the meet and confer conference of 22 February 2023, defense counsel advised that all of the 
responses would be supplemented. Counsel for plaintiff brought up previous motions brought by the defense 
against plaintiff and in which this Court ordered counsel for plaintiff to pay sanctions to defense counsel. Defense 
counsel argues that “it is apparent that Plaintiff’s Motion is in retaliation for Defendant Quantenna having previously 
filed discovery motions and obtaining sanctions against Plaintiff.” (Opposition papers, page 3, lines 15-16.) 

  

III. Analysis. 

 It is well established that unverified responses are the legal equivalent to no responses at all. (Appleton 
v. Superior Court (Cook) (1988) 206 Cal.App.3d 632, 636; Melendrez v. Superior Court (2013) 215 Cal.App.4th 
1343, 1348 (citing Appleton.) 

 It seems that defendants served verifi for the discovery responses time in March 2023. Defendants 
provided no explanation for the delay or difficulty in providing verifications. Given that the initial responses were not 
verified, and that this were not provided in the 2 months prior to the filing of the current motion, plaintiff was entitled 

 
5 Plaintiff That also notes that defense counsel sent to emails dated 01 February 2023 and 02 February 2023 advising 

ultimately that only one attorney, Mr. Rodriguez, is working on the defense of this matter. This Court also notes an issue 
concerning the unavailability of Mr. Swanson for a deposition which had been set to commence on 16 February 2023. 



 

 

to file motions to compel verifications without further notice and that no meet and confer was therefore necessary. 
(Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare Consultants  (2007) 148 Cal.App.4th 390, 411.6 

 However, it seems that defendants have provided further responses and verifications to the discovery 
responses. In that sense, this Court will find that the motion to compel further responses is MOOT WITHOUT 
PREJUDICE to a motion to compel further responses with that clock beginning on the day of the hearing of this 
motion. 

 But the provision of further responses and verifications does not moot the issue of monetary sanctions. 
Plaintiff makes a code-compliant request for monetary sanctions and that motion is GRANTED. However, the 
Court believes the amount claimed is excessive and will order that sanctions be paid by defense counsel to 
counsel for plaintiff in the sum of $3,690.00. Said sum is to be paid within 20 days of the filing and service of this 
Order. 

 

IV. Tentative Ruling and Hearing.  

The Tentative Ruling was duly posted. 

 

V. Case Management.  

This case is also set for a case management conference today at 10:00 AM but it will be heard following 
this motion. This Court will inquire about the status of alternate dispute resolution discussions as well as whether 
plaintiff’s deposition of Mr. Swanson has commenced. This Court is considering a trial setting conference on 
September 26, 2023 at 11:00 AM in Department 20. 

 

VI. Conclusion and Order. 

 The motion to compel further responses is MOOT WITHOUT PREJUDICE to a motion to compel further 
responses with that clock beginning on the day of the hearing of this motion. 

 The request tentative for monetary sanctions is GRANTED. Defense counsel is to pay to counsel for 
plaintiff the sum of $3,690.00 within 20 days of the filing and service of this Order. 

 

 

____________________________________ 
DATED: 

_________________________________________________________ 
HON. SOCRATES PETER MANOUKIAN 

Judge of the Superior Court 
County of Santa Clara 

 
---oooOooo--- 

 
6 “Although the “meet and confer” requirement is an express prerequisite to moving to compel further responses to 
interrogatories (§ 2030.300, subd. (b)) and inspection demands (§ 2031.310, subd. (b)(2)), no such requirement appears in the 

statutes permitting sanctions based on a party's violation of a court order compelling responses (§§ 2030.290, subd. (c), 
2031.300, subd. (c)) or for misuse of discovery (§ 2023.040). (See Leach v. Superior Court (1980) 111 Cal. App. 3d 902, 906  
[“meet and confer” requirement of Cal. Rules of Court, former rule 222.1 (now embodied in § 2030.300, subd. (b)) did not 

apply when propounding party sought order compelling responses to interrogatories and sanctions for responding party's 
failure to respond “within the statutorily permitted time”].)  
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