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To contest the ruling, call (408) 808-6856 before 4:00 P.M. 
Make sure to let the other side know before 4:00 P.M. that you plan to contest the ruling, in accordance with 

California Rule of Court 3.1308(a)(1) and Local Rule 8.E. 
The prevailing party shall prepare the order unless otherwise ordered.  (See California Rule of Court 3.1312.) 

 

 

   

PLEASE READ: DUE TO A CRITICAL SHORTAGE OF SHERIFF’S DEPUTIES 

AVAILABLE TO SUPPORT AND SECURE COURT FACILITIES, BEGINNING JUNE 13, 

2022 AND UNTIL FURTHER NOTICE, NO IN PERSON APPEARANCES ARE PERMITTED 

IN DEPARTMENT 19. APPEARANCES BY MICROSOFT TEAMS ARE MANDATORY. THE 

COURT SINCERELY REGRETS THE INCONVENIENCE. 

 

PLEASE READ: Beginning August 15, 2022, the Santa Clara Superior Court will be using 

MICROSOFT TEAMS for all remote hearings (including law and motion, case management and 

other conferences, and trials/evidentiary hearings), unless otherwise ordered by the Court. 

 

The Court will NOT be using CourtCall.  The appropriate TEAMS link to use for a particular 

department can be found by clicking on the link below. 

 

Join Teams Meeting -Click on the below link or copy and paste into your internet browser and scroll 

down to Department 19. 

https://www.scscourt.org/general_info/ra_teams/video_hearings_teams.shtml 

 

As a reminder, state and local court rules prohibit recording of court proceedings without a court order.  

This prohibition applies while in the  courtroom and while listening in on Microsoft Teams. 

 

EFFECTIVE JULY 24, 2017, THE COURT WILL NO LONGER PROVIDE OFFICIAL COURT 

REPORTERS FOR LAW AND MOTION HEARINGS. If any party wants a court reporter, the 

appropriate form must be submitted. See court website for policy and forms. 

 
TROUBLESHOOTING TENTATIVE RULINGS 

If you do not see this week’s tentative rulings, either they have not yet been posted, or your web browser cache 

(temporary internet files) is pulling up an older version. You may need to “REFRESH”, or “QUIT” your browser 

and reopen it – or adjust your internet settings so you only see the current version of the web page. Otherwise, 

your browser may continue to show an older version of the web page even after the current tentative rulings have 

been posted. 

 

 

https://www.scscourt.org/general_info/ra_teams/video_hearings_teams.shtml
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LINE # CASE # CASE TITLE RULING 

LINE 1   22CV393105  Jack Hansen vs Rogelio 
Sanchez et al 

Click on Line 1 for Ruling 

LINE 2  21CV387483  FIRE INSURANCE 
EXCHANGE vs NHAN DINH 

Plaintiff’s Motion for Terminating Sanctions is 

deemed Moot.  On Nov. 10, 2022, this Court issued 

an Order striking the Defendant’s Answer.  Plaintiff 

can proceed with obtaining a default judgment. 

LINE 3  20CV366270  Younes McHaar vs FedEx 
Ground Package System Inc. et 
al 

Parties to Appear 

LINE 4  21CV386895  TERRESTRIAL 
DEVELOPMENT, LLC vs 
GORDON VICIAN, et al 

Motion to Withdraw as Counsel of Record for 

Plaintiff Terrestrial Development, LLC----Parties to 

Appear 

LINE 5  21CV386895  TERRESTRIAL 
DEVELOPMENT, LLC vs 
GORDON VICIAN, et al 

Trial Setting Conference----Parties to Appear 

LINE 6  22CV396284  SUSAN  CASILLAS vs 
BRENT HILL et al 

Click on Line 6 for Ruling 

LINE 7  19CV347316  Huang Family vs City of 
Cupertino 

Plaintiff’s Motion for New Trial is DENIED.  

Judgment was entered on 3/26/21 and the Judgment 

is final.  Plaintiff prior attempts to appeal the 

Judgment were denied and Judgment has been 

entered. 

 

- oo0oo - 
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Calendar Line 1 

 

Case Name: Jack Hansen v. Rogelio Sanchez, et al. 

Case No.:  22CV393105 

 

 This is an action brought by self-represented Plaintiff Jack Hansen (“Plaintiff”) against 

Defendants Rogelio Sanchez, Carlos Sanchez and Armando Sanchez (“Defendants”). The 

original and still operative Complaint is a form complaint filed on January 10, 2022 stating 

three causes of action: (1) Intentional Infliction of Emotional Distress; (2) “Tortious 

Interference with Prospective Business Clients and Earnings’ (a claim for intentional 

interference with prospective economic advantage), and; (3) Breach of Contract (a commercial 

lease).  The Complaint also has a checked box requesting punitive damages. 

 

As noted, Plaintiff is self-represented, which is sometimes referred to as appearing in 

propria persona.  “[W]hen a litigant is appearing in propria persona, he is entitled to the same, 

but no greater, consideration than other litigants and attorneys.  Further, the in propria persona 

litigant is held to the same restrictive rules of procedure as an attorney.”  (Burnete v. La Casa 

Dana Apartments (2007) 148 Cal.App.4th 1262, 1267, internal citations omitted); see also 

Rappleyea v. Campbell (1994) 8 Cal.4th 975, 985 [“A doctrine generally requiring or 

permitting exceptional treatment of parties who represent themselves would lead to a quagmire 

in the trial courts, and would be unfair to the other parties to litigation.”].) 

 

Currently before the Court is Defendants’ demurrer to the Complaint, filed on October 

10, 2022 (after Defendants’ motion to set aside default was granted by the Court on September 

29, 2022).  As an initial matter the Court notes that the demurrer was filed without a hearing 

date and, once a hearing date was assigned by the Court, no amended notice stating that 

hearing date was ever filed by Defendants as required.  Plaintiff filed an opposition to the 

demurrer on January 3, 2023, which asserts in part that he never received proper notice of the 

demurrer.  The Court will consider the demurrer solely because Plaintiff’s opposition also 

substantively responds to arguments made in Defendants’ demurrer.  Defendants are directed 

to comply with all applicable rules moving forward.   

 

Defendants’ Request for Judicial Notice 

 “Judicial notice may not be taken of any matter unless authorized or required by law.”  

(Evidence Code §450.)  A precondition to judicial notice in either its permissive or mandatory 

form is that the matter to be noticed be relevant to the material issue before the Court.  

(Silverado Modjeska Recreation and Park Dist. v. County of Orange (2011) 197 Cal.App.4th 

282, 307, citing People v. Shamrock Foods Co. (2000) 24 Cal.4th 415, 422 fn. 2; See also 

Aquila, Inc. v. Superior Court (2007) 148 Cal.App.4th 556, 569 [Since judicial notice is a 

substitute for proof, it is always confined to those matters that are relevant to the issue at 

hand.])  It is the Court, and not the parties, that determines relevance.  Evidence Code §453(b) 

requires a party seeking notice to “[furnish] the court with sufficient information to enable it to 

take judicial notice of the matter.”   

 

 In support of their demurrer Defendants have submitted a request for judicial notice of 

six documents (exhibits A-F) pursuant to “Evidence Code Sections 450, 452 and 453.” (See 

Request at p. 2:1.)  This request is GRANTED in part and DENIED in part as follows. 



 

     

 

 Notice of exhibit A, a copy of Plaintiff’s complaint in this action, is DENIED as 

unnecessary.  (See Paul v. Patton (2015) 235 Cal.App.4th 1088, 1091, fn.1 [denying as 

unnecessary a request for judicial notice of pleading under review on demurrer].)  Notice of 

exhibit B, a copy of a notice of related case filed by Plaintiff, is also DENIED as irrelevant to 

the material issue before the Court.  Notice of exhibit C, a copy of an unlawful detainer (“UD”) 

complaint filed by Defendants against Plaintiff in a prior action (case no. 21CV389760) on 

October 25, 2021 is GRANTED pursuant to Evidence Code §452(d) (court records) only.  

Notice of exhibit D, “[a]ll pleadings, papers and records” from the unlawful detainer action, is 

DENIED in part as Defendants have filed to show that all such records are relevant to the 

material issue before the Court.  The Court will GRANT judicial notice of the copy of 

Plaintiff’s answer in the UD action contained in exhibit D, filed on December 23, 2021 (which 

demonstrates that Plaintiff asserted the implied warranty of habitability as an affirmative 

defense in the UD action), pursuant to Evidence Code §452(d) only.   

 

 Notice of exhibit E, a copy of the Judgment entered by the Court (Hon. Overton) in the 

unlawful detainer action on January 24, 2022, is GRANTED pursuant to Evidence Code 

§452(c) (official acts) and §452(d).  The Judgment states in pertinent part that judgment in the 

UD action was entered “in favor of Plaintiffs Rogelio Sanchez, Carlos Sanchez and Armando 

Sanchez and against Defendant Jack Hansen as follows: 1. Plaintiff[s are] awarded immediate 

restitution and possession of those premises commonly referred to as 2747 Aiello Dr., Units B, 

C, D and E, San Jose, CA 95111; and the Lease or Rental Agreement under which Defendant 

occupied the same is declared forfeited.  2. Plaintiff[s are] awarded past due rents and damages 

for the Unlawful Detainer of the Premises . .  .”  (Court’s emphasis, brackets added.)  Notice of 

exhibit F, a copy of the Notice of Restoration for the subject property issued by the Santa Clara 

County Sheriff’s Office, is GRANTED pursuant to Evidence Code §452(c) and (d). 

 

Defendants’ Demurrer to the Complaint 

 The Court in ruling on a demurrer treats it “as admitting all material facts properly 

pleaded, but not contentions, deductions or conclusions of fact or law.”  (Piccinini v. Cal. 

Emergency Management Agency (2014) 226 Cal.App.4th 685, 688, citing Blank v. Kirwan 

(1985) 39 Cal.3d 311, 318.)  “A demurrer tests only the legal sufficiency of the pleading.  It 

admits the truth of all material factual allegations in the complaint; the question of plaintiff’s 

ability to prove these allegations, or the possible difficulty in making such proof does not 

concern the reviewing court.”  (Committee on Children’s Television, Inc. v. General Foods 

Corp. (1983) 35 Cal.3d 197, 213-214.) 

 

 Allegations are not accepted as true on demurrer if they contradict or are inconsistent 

with facts judicially noticed.  (See Cansino v. Bank of America (2014) 224 Cal.App.4th 1462, 

1474 [rejecting allegation contradicted by judicially noticed facts].)  The Court cannot consider 

extrinsic evidence in ruling on a demurrer or motion to strike.  Therefore the Court has not 

considered any of the exhibits attached to Plaintiff’s opposition to the demurrer, or considered 

any arguments which depend upon those exhibits.  The Court also notes that Plaintiff must 

comply with the page limits set for the in Rule of Court 3.1113(d). 

 

 Defendants demurrer to the Complaint’s first and second causes of action on the ground 

that they fails to state sufficient facts, and demurrer to third cause of action on the grounds that 

it is barred by the res judicata effect of the UD Judgement and is also untimely.  Defendants 



 

     

further assert that the Complaint does not adequately state a basis for punitive damages.  (See 

October 10, 2022 Demurrer.) 

 

 First Cause of Action 

 “A cause of action for intentional infliction of emotional distress exists when there is 

(1) extreme and outrageous conduct by the defendant with the intention of causing, or reckless 

disregard of the probability of causing, emotional distress; (2) the plaintiff’s suffering severe or 

extreme emotional distress; and (3) actual and proximate causation of the emotional distress by 

the defendant’s outrageous conduct.  A defendant’s conduct is outrageous when it is so 

extreme as to exceed all bounds of that usually tolerated in a civilized community.  And the 

defendant’s conduct must be intended to inflict injury or engaged in with the realization that 

injury will result.  Liability for intentional infliction of emotional distress does not extend to 

mere insults, indignities, threats, annoyances, petty oppressions, or other trivialities.  . . .  With 

respect to the requirement that the plaintiff show emotional distress, this court has set a high 

bar.  Severe emotional distress means emotional distress of such a substantial quality or 

enduring quality that no reasonable [person] in civilized society should be expected to endure 

it.”  (Hughes v. Pair (2009) 46 Cal.4th 1035, 1050-1051, internal quotations and citations 

omitted.) 

 

 “[T]he trial court initially determines whether a defendant’s conduct may reasonably be 

regarded as so extreme and outrageous as to permit recovery.  Where reasonable men can 

differ, the jury determines whether the conduct has been extreme and outrageous to result in 

liability.  Otherwise stated, the court determines whether severe emotional distress can be 

found; the jury determines whether on the evidence it has, in fact, existed.”  (Plotnik v. 

Meihaus (2012) 208 Cal.App.4th 1590, 1614.)   

 

 Defendants’ only argument against the first cause of action is that it fails to allege 

sufficiently outrageous conduct.  (See Defendants’ points & authorities at pp. 9:10-10:18.)  The 

first cause of action alleges in pertinent part that on “December 16, 2021” at “2747 Aiello 

Drive #B, San Jose, CA 95111,” Defendant Carlos Sanchez . . .  broke into my outside storage 

property by forcing open the rear gate and tearing down all the additional plywood and wood 

pallets I placed against the gate for my protection.  When I confronted him at 1 pm he picked 

up a pallet and threw it at me.  I told him to get out of my yard or I would call the police on 

him again.  He has assaulted me numerous times during the last several years in his effort to 

terrorize me and force me to leave the property.”   It also alleges that Defendants have been 

stealing Plaintiff’s mail. 

   

 Defendants’ demurrer to the first cause of action on the ground that it fails to state 

sufficient facts is OVERRULED.  Several allegations in the first cause of action, such as those 

describing a failure to maintain property (property the Court has already ruled Plaintiff has no 

right to occupy) plainly do not describe sufficiently outrageous conduct. That said, reasonable 

minds could certainly differ as to whether allegations of throwing a wooden pallet at Plaintiff, 

assault, and theft of mail (factual allegations the Court is required to accept as true on 

demurrer) are sufficiently outrageous to support a claim for intentional infliction of emotional 

distress.   Accordingly the Court cannot rule at the pleading stage that the claim fails to state 

sufficient facts. 

 

 Second Cause of Action 



 

     

 Regardless of the label given to it by Plaintiff, the second cause of action is properly 

considered one for Intentional Interference with Prospective Economic Relations. 

 

 To state a cause of action for intentional interference with prospective economic 

relations, a plaintiff must show “(1) the existence, between the plaintiff and some third party, 

of an economic relationship that contains the probability of future economic benefit to the 

plaintiff, (2) the defendant’s knowledge of the relationship, (3) intentionally wrongful acts 

designed to disrupt the relationship, (4) actual disruption of the relationship, and (5) economic 

harm proximately caused by the defendant’s action.” (Roy Allan Slurry Seal, Inc. v. American 

Asphalt South, Inc. (2017) 2 Cal.5th 505, 512.)  “Intentionally interfering with prospective 

economic advantage requires pleading that the defendant committed an independently 

wrongful act... [a]n act is independently wrongful if it is unlawful, that is, if it is proscribed by 

some constitutional, statutory, regulatory, common law, or other determinable legal standard.” 

(Ixchel Pharma, LLC v. Biogen, Inc. (2020) 9 Cal.5th 1130, 1142; see also Della Penna v. 

Toyota Motor Sales, U.S.A., Inc. (1995) 11 Cal.4th 376, 392-393 [stating that “a plaintiff 

seeking to recover for alleged interference with prospective economic relations has the burden 

of pleading and proving that the defendant's interference was wrongful ‘by some measure 

beyond the fact of the interference itself’”].) 

 

 Defendants contend that that the claim fails to state sufficient facts because it is time-

barred by the applicable two year-statute of limitations and because it fails to identify any third 

parties with whom Plaintiff’s prospective economic relations were interfered with.  (See 

Defendants’ points & authorities at pp. 10:19-11:24.)  The second cause of action alleges in 

pertinent part that on “Jan. 1, 2015” at “2747 Aiello Drive #B, San Jose, CA 95111,” 

Defendants “constantly interfered with my ability to attract future storage customers by 

refusing to maintain my leased storage units in habitable condition.  . . .  My prospective 

customers wanted to view the storage facility where their valuable belongings would be stored.  

I was too ashamed of the warehouse due to their poor condition that I turned potential 

customers away and lost earnings due to the defendants’ deliberate refusal to maintain the 

property in a suitable and required manner.  During the last five years it was necessary for me 

to take my customer’s furniture to other storage facilities in CA.”   

 

 Defendants’ demurrer to the second cause of action on the ground that it fails to state 

sufficient facts is SUSTAINED.  Defendants are correct that the claim fails to identify any 

specific third party whose business Plaintiff purportedly lost.  While they cite the wrong statute 

(CCP §335.1 rather than the applicable CCP §339 (1)) Defendants are also correct that the 

claim is subject to a two-year limitations period and that, by alleging that the claim accrued on 

“Jan. 1 2015,” more than seven years before this lawsuit was filed, the Complaint admits on its 

face that the claim is time-barred.   

 

 The claim suffers from another fatal flaw in that it is expressly based on Defendants’ 

alleged failure to perform obligations under a contract with Plaintiff, specifically lease 

obligations.  A party to the plaintiff's contract cannot be liable under any of the four theories of 

interference, intentional or negligent interference with existing contract and intentional or 

negligent interference with prospective economic advantage; if the defendant is a party to the 

contract, the plaintiff is relegated to a cause of action for breach of that contract.  (See Woods 

v. Fox Broadcasting Sub., Inc. (2005) 129 Cal App 4th 344, 350.) 

 



 

     

 As these defects cannot be cured without contradicting the factual allegations the 

second cause of action is based upon, leave to amend is appropriately DENIED. 

 

 Third Cause of Action 

 The third cause of action is for breach of contract, the contract being a commercial 

lease between the parties.  To properly state a breach of contact claim a plaintiff must allege: 1) 

the existence of a (valid) contract; 2) Plaintiff’s performance or excuse for nonperformance; 3) 

Defendant’s breach, and; 4) damage to Plaintiff resulting from that breach.  (Rutherford 

Holdings, LLC v. Plaza Del Rey (2014) 223 Cal.App.4th 221, 228, citing Careau & Co. v. 

Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1388.)  Defendants argue 

that this claim is both time-barred and barred by the res judicata effect of the Unlawful 

Detainer Judgement.  (See Defendants’ points and authorities at pp. 6:21-7:20.)  

 

A claim for breach of a written lease is subject to the four-year statute of limitations set 

forth in CCP §337(a).  The Complaint alleges that on or about “January 1, 2010,” more than 12 

years before this action was filed, Defendants breached the lease by refusing to repair a roof 

they knew was leaking.  The Complaint thus admits on its face that this claim is time-barred as 

the four year limitations period ran out by no later than January 2, 2014.  

 

The doctrine of res judicata may be raised on demurrer.  (See Lincoln Property Co. v. 

Travelers Indemnity Co. (2006) 137 Cal.App.4th 905.) Under the doctrine of res judicata, “all 

claims based on the same cause of action must be decided in a single suit; if not brought 

initially, they may not be raised at a later date. Res judicata precludes piecemeal litigation by 

splitting a single cause of action or relitigation of the same cause of action on a different legal 

theory or for different relief.” (Mycogen Corp. v. Monsanto Co. (2002) 28 Cal.4th 888, 897.) 

“The prerequisite elements for applying the doctrine either to an entire cause of action or one 

or more issues are the same: (1) A claim or issue raised in the present action is identical to a 

claim or issue litigated in a prior proceeding; (2) the prior proceeding resulted in a final 

judgment on the merits; and (3) the party against whom the doctrine is being asserted was a 

party or in privity with a party to the prior proceeding.” (Brinton v. Bankers Pension Services 

(1999) 76 Cal.App.4th 550, 556.) 

 

 “An unlawful detainer judgment has a limited res judicata effect because the claim 

preclusion aspect of the res judicata doctrine applies only to matters that were raised or could 

have been raised in the earlier action on matters that were litigated or litigable. A necessary 

corollary to this statement of the law relating to claim preclusion is that a prior judgment 

generally does not bar a subsequent claim if the matter could not have been raised or litigated 

in the earlier action. Thus, in a situation in which a court in the first action would clearly not 

have had jurisdiction to entertain the omitted theory or ground, then a second action in a 

competent court presenting the omitted theory or ground should be held not precluded. 

Because the scope of an unlawful detainer proceeding is limited, the preclusive effect of an 

unlawful detainer judgment is likewise limited.” (Hong San Market, Inc. v. Peng (2018) 20 

Cal.App.5th 474, 491, internal citations omitted, emphasis in original.) 

 

 Here the judicially noticed material establishes that the validity of the lease was raised 

and determined in the unlawful detainer action. Plaintiff’s answer in that action raised the 

implied warranty of habitability as an affirmative defense and the Court’s January 24, 2022 

Judgment in favor of Defendants expressly stated in pertinent part that “the Lease or Rental 

Agreement under which Defendant occupied the same is declared forfeited.”  It thus appears to 



 

     

the Court that any claim for breach of the commercial lease is barred by the res judicata effect 

of the unlawful detainer judgment. 

 

 Accordingly Defendants’ demurrer to the third cause of action on the ground that it is 

time-barred and is also barred by the res judicata effect of the unlawful detainer judgment is 

SUSTAINED.  The Court does not find it necessary to also consider Defendants’ waiver 

argument.  As it is not yet clear to the Court that this claim (unlike the second cause of action) 

cannot be cured by amendment, 20 DAYS’ LEAVE TO AMEND the third cause of action is 

GRANTED.  

 

As Plaintiff is self-represented he is reminded that when a demurrer is sustained with 

leave to amend, the leave must be construed as permission to the pleader to amend the causes 

of action to which the demurrer has been sustained, not add entirely new causes of action.  

(Patrick v. Alacer Corp. (2008) 167 Cal.App.4th 995, 1015.)  To raise claims entirely unrelated 

to those originally alleged requires either a new lawsuit or a noticed motion for leave to amend.  

Absent prior leave of court an amended complaint raising entirely new and different causes of 

action may be subject to a motion to strike.  (See Harris v. Wachovia Mortg., FSB (2010) 185 

Cal.App.4th 1018, 1023 [“Following an order sustaining a demurrer or a motion for judgment 

on the pleadings with leave to amend, the plaintiff may amend his or her complaint only as 

authorized by the court's order. The plaintiff may not amend the complaint to add a new cause 

of action without having obtained permission to do so, unless the new cause of action is within 

the scope of the order granting leave to amend.”])  The Court’s order on this demurrer does not 

authorize the addition of any new claims or parties and only authorizes amendment of the third 

cause of action. 

 

To the extent Defendants also challenge whether the Complaint adequately states a 

basis for requesting punitive damages, the Court notes that; (a) a motion to strike, rather than a 

demurrer, is the appropriate vehicle for such a challenge, and; (b) punitive damages are 

recoverable for intentional infliction of emotional distress and the demurrer to that cause of 

action has been overruled. 
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 Defendants Golden Oak Holdings, LLC dba Vasona Creek Healthcare Center, Brett 

Hill and Tanya Brown Gibson (“Defendants”) bring the instant Petition to Compel Plaintiff 

Susan Casillas, an individual, by and through her Guardian Ad Litem Sylvia Casillas 

(“Plaintiff”) to Arbitration.  The Petition is brought pursuant to CCP 1281.2, 1281.4, 1295 and 

the Federal Arbitration Act on the grounds that upon admission to Defendants’ facility, the 

Plaintiff signed an Arbitration Agreement (“Agreement”) which stated that any controversy 

arising out of or related to services rendered to Plaintiff during her admission to Vasona Creek 

would be determined exclusively by binding arbitration.  Defendant contends that arbitration 

must be ordered because Plaintiff’s claims for negligence, abuse/neglect of an elder adult and 

violation of the Patient’s Bill of Rights fall within the scope of the Agreement signed by 

Plaintiff.   

 In support of the Petition, Defendants argue that the Plaintiff signed the Arbitration 

Agreement upon admission to its facility on April 15, 2020 and the Agreement clearly 

references that the arbitration is governed in accordance with the procedures of the FAA which 

establishes that as a matter of federal law, any doubts concerning the scope of arbitrable issues 

should be resolved in favor of arbitration, whether the problem is the construction of the 

language itself or an allegation of waiver, delay or other defense to arbitrability.  Defendants 

further argue that the Agreement signed by Plaintiff Susan Casillas contains a delegation clause 

which includes an agreement that any “gateway issues” would be determined by the arbitrator.  

The moving papers argue that all causes of action are subject to binding arbitration as the broad 

language in Section 5.2 of the Agreement covers the claims at issue and that the Plaintiff was 

competent to sign the Agreement and there has been no showing of waiver to the right to 

arbitrate.   

 The Petition is opposed by Plaintiff.  In her opposition papers, Plaintiff makes the 

following arguments:  (1) there is no admissible evidence submitted by Defendants to establish 

that the electronic signature in the Agreement was executed by Plaintiff; (2) Defendants’ 

Admission Assistant (Areli Torres) could not authenticate the Plaintiff’s signature on the 

Agreement and testified that the markings and signatures on the PDF documents can all be 

moved around the pages on which the signatures should be affixed; (3) Ms. Torres did not have 

any memory of interacting with Plaintiff and was provided very little training in terms of how 

to explain arbitration to clients who were entering the facility; (4) Defendants’ Petition relies 

entirely on the Declaration of Jonathan Fuller which fails to authenticate Plaintiff’s signature 

and lacks proper foundation as to whether the alleged delivery method of the Agreement was 

secure and whether any system was in place to ensure that the signatory was truly the person 

alleged to be signing the Agreement; (5) Defendants cannot enforce an arbitration agreement 

that they cannot prove was signed by the Plaintiff and there is no admissible evidence that 

Plaintiff signed the Agreement; (6) there is no evidence that anyone signed the purported 

Agreement on behalf of Plaintiff or had authority to bind her into arbitration; (7) the Petition 

must be denied because Defendants engaged in a practice of misleading prospective residents 

during the admission process because their explanation of arbitration was erroneous and more 

descriptive of mediation than arbitration; and (8) there is no evidence that the Plaintiff was 

competent to sign the purported Arbitration Agreement.   



 

     

 In reply, Defendants argue that the delegation clause in the Agreement exhibits the 

clear and unmistakable intent of the parties to delegate even gateway questions on the validity, 

interpretation, applicability, enforceability or formation of the Agreement to arbitration. Since 

Plaintiff does not claim there is ambiguous language and to the extent that Plaintiff argues that 

there was no enforceable agreement, it is the arbitrator that should determine that issue.  In 

response to Plaintiff’s argument that the signature on the Agreement is not authenticated and 

therefore not admissible, Defendants argue that under Condee v. Longwood Management Corp. 

(2001) 88 Cal.App.4th 215, the court is only required to make a finding of the agreement’s 

existence not an evidentiary determination of its validity.  By attaching a copy of the signed 

Agreement to the Petition, Defendants contend they have met their burden in showing that an 

agreement exists.  As to the validity of the Plaintiff’s signature on the Agreement, Defendants 

cite to deposition testimony of Ms. Torres who testified that it was her custom and practice to 

stay in the room with the resident and explain the Admission and Arbitration documents to 

residents prior to receiving their signatures.  In addition, Defendants argue that a simple review 

of the metadata shows that all signatures were completed on April 15, 2020, and that when a 

signature is moved, the metadata changes the signature date.  Finally, Defendants argue that 

there is no unconscionability as the Agreement was not one-sided and also optional and 

Plaintiff’s cannot prove fraud as there is no evidence that Ms. Torres was aware that 

information was false when Plaintiff signed the Agreement or that Plaintiff would have denied 

signing the Agreement.  

 The Court has now fully reviewed and considered the positions of the parties as set 

forth in their respective papers.  For purposes of a petition to compel “A party who claims that 

there is a written agreement to arbitrate may petition the superior court for an order 

to compel arbitration.”  (Banner Entertainment, Inc. v. Superior Court (Alchemy Filmworks, 

Inc.) (1998) 62 Cal.App.4th 348, 356; see also Code Civ. Proc., § 1281.2)  “[T]he petitioner 

bears the burden of establishing the existence of a valid agreement to arbitrate, and a party 

opposing the petition bears the burden of proving by a preponderance of the evidence any fact 

necessary to its defense.”  (Ibid.)  Here, Defendants have attached the Arbitration Agreement 

as Exhibit A which includes the signature of both Plaintiff and Ms. Torres.  Plaintiff contests 

the validity and enforceability of the Agreement by arguing that Defendants cannot provide 

any admissible evidence that Ms. Casillas signed an arbitration agreement or that she was 

competent to sign the Agreement.  For purposes of a petition to compel arbitration, it is not 

necessary to follow the normal procedures of document authentication.  “[T]he court shall 

order the petitioner and the respondent to arbitrate the controversy if it determines that an 

agreement to arbitrate the controversy exists․” (§1281.2) The statute does not require the 

petitioner to introduce the agreement into evidence.   A plain reading of the statute indicates 

that as a preliminary matter the court is only required to make a finding of the agreement's 

existence, not an evidentiary determination of its validity.  (Condee v. Longwood Management 

Corp. (2001) 88 Cal.App.4th 215). 

 Applying the standards discussed in Condee and as set forth in CCP 1281.2, the Court 

finds that an agreement to arbitrate the controversy exists.  The Agreement appears to bear the 

signature of both parties and while Plaintiff points out that Ms. Torres could not authenticate or 

recall her interaction with Plaintiff, she did testify that her normal custom and practice was to 

meet with the patient and go through the admission paperwork as well as the Arbitration 

Agreement.  Further, Ms. Torres confirmed her own signature on the Agreement and the 

metadata indicates both signatures were entered on the date of admission, April 15, 2020.  

While Plaintiff has raised issues regarding the admissibility and authenticity of the evidence 

submitted by Defendants, those issues can be addressed to the arbitrator.  Section 1.5 of the 



 

     

Agreement contains a very broad delegation clause which provides that the arbitrator shall 

have exclusive authority to resolve any dispute relating to “interpretation, applicability, 

enforceability or formation of the Agreement including, but not limited to, any claim that all or 

any part of this Agreement is void or voidable.”  As noted by Defendants, both the FAA and 

California law has a policy of favoring arbitration for dispute resolution and any doubts 

concerning the scope of the arbitrable issues should be resolved in favor of arbitration.  

(Cronus Investments v. Concierge Services (2005) 35 Cal. 4th 376. 

 For the reasons set forth above, the Petition to Compel Arbitration is GRANTED. 
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