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(Dept 16 is now hearing cases that were formerly in Dept 2) 

Honorable Amber Rosen, Presiding 
Felicia Samoy, Courtroom Clerk 

191 North First Street, San Jose, CA 95113 

Telephone: 408.882.2270 

 

DATE: 05-16-23    TIME:  9 A.M. 

 

All those intending to speak at the hearing who are remote are requested to appear by video. 
 

To contest the ruling, call (408) 808-6856 before 4:00 P.M. 
Make sure to let the other side know before 4:00 P.M. that you plan to contest the ruling, in accordance with 

California Rule of Court 3.1308(a)(1) and Local Rule 8.E. 
The prevailing party shall prepare the order unless otherwise ordered.  (See California Rule of Court 3.1312.) 

 

 

   

TO CONTEST THE RULING: Before 4:00 p.m. today you must notify the: 

(1) Court by calling (408) 808-6856 and 

(2) Other side by phone or email that you plan to appear and contest the ruling 

(California Rule of Court 3.1308(a)(1) and Local Rule 8.E.)  

 

 

IN PERSON HEARINGS: Courtrooms are again open and all litigants may appear in person 

at the Downtown Superior Courthouse located at 191 N. First Street, San Jose. 

 

 

VIRTUAL HEARINGS: You should appear by video, unless it is not possible.  

 

To Join Teams Meeting -Click on the below link or copy and paste into your internet browser 

and scroll down to Department 16. 

https://www.scscourt.org/general_info/ra_teams/video_hearings_teams.shtml 

 

 

FINAL ORDERS: The prevailing party shall prepare the order unless otherwise ordered.  (See California 

Rule of Court 3.1312.) 

 

 

COURT REPORTERS: The Court no longer provides official court reporters. If any party wants a 

court reporter, the appropriate form must be submitted. See court website for policy and forms. 

 

https://www.scscourt.org/general_info/ra_teams/video_hearings_teams.shtml
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LINE # CASE # CASE TITLE RULING 

LINE 1  20CV369516 
Motion: Judgment on 

Pleadings 

Mark Esquivel vs Marie Rios See Tentative Ruling. Court will prepare the final 

order. 

LINE 2 21CV383462 
Motion: Judgment on 

Pleadings 

Vita Equipoise Equity Partners, LLC 
vs Thomas Braegelmann et al 

See Tentative Ruling. Court will prepare the final 

order. 

LINE 3 20CV367165 
Motion: Summary 

Judgment/ 
Adjudication 

Katrina Kidd vs David Propach et al See Tentative Ruling. Court will prepare the final 

order. 

LINE 4 22CV400489 
Motion: Admissions 
Deemed Admitted 

Capital One Bank (USA), N.A. vs 
Cristela Gamboa 

No Amended notice appears to have been filed. If 

Plaintiff appears at the hearing, the matter will be 

continued to allow for notice. If Plaintiff fails to 

appear the matter will be taken off calendar. 

LINE 5 22CV401826 
Motion: Seal Records 

Stuart Kirchick vs Allied Telesis, Inc. 
et al 

Although the parties agree that the motion to seal 

should be granted, the parties have not provided 

any facts to support a finding that “a substantial 

probability exists that the overriding interest will 

be prejudiced if the record is not sealed,” as 

required by CRC 2.550. See Universal City 

Studios, Inc. v. Sup. Ct., (2003) 110 Cal.App.4th 

123, 1283. The Court therefore must deny the 

order. The order is DENIED WITHOUT 

PREJUDICE in case Plaintiff can present the 

necessary facts and wants to renew the motion. 

Plaintiff shall prepare the final order. 
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LINE 6 22CV401826 
Motion: Seal Records 

Stuart Kirchick vs Allied Telesis, Inc. 
et al 

Although the parties agree that the motion to seal 

should be granted, the parties have not provided 

any facts to support a finding that “a substantial 

probability exists that the overriding interest will 

be prejudiced if the record is not sealed,” as 

required by CRC 2.550. See Universal City 

Studios, Inc. v. Sup. Ct., (2003) 110 Cal.App.4th 

123, 1283. The order is DENIED WITHOUT 

PREJUDICE in case Plaintiff can present the 

necessary facts and wants to renew the motion. 

Plaintiff shall prepare the final order. 

LINE 7 19CV350801 
Motion: Leave to File 

Amended Answer 

Ronald Patrick vs Ferrari North 
America, Inc. et al 

See Tentative Ruling. Defendants shall submit 

the final order. 
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LINE 8 2012-1-CV-226407 
Motion: To Set Aside 

Default/Judgment 

Techorbit, Inc. vs Neelinfo, Inc., et al The judgment against Neelima Kethineni is valid 

on its face and is therefore governed by analogy 

to CCP § 473.5.  Relief must be sought no later 

than two years after entry of the default 

judgment.  Here, that did not happen and for that 

reason the motion is DENIED. 

 

Further, on October 25, 2022 Ms. Kethineni filed 

a claim of exemption.  She attended three 

hearings (on 11/8/22, 11/17/22, and 12/8/22) and 

was the subject of court orders filed on 

November 28, 2022 and December 21, 2022.  

Based on her participation in these proceedings, 

at which time she did not challenge the validity 

of the judgment, Ms. Kethineni waived her 

opportunity to move to set aside the judgment.  

For this separate and independent reason, the 

motion is DENIED. Plaintiff shall submit the 

final order. 

LINE 9    

LINE 10    

LINE 11    

LINE 12    
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Calendar Line 1 

Case Name: Esquibel v. Rios                                  

Case No.: 20CV369516 

I.  Factual and Procedural Background 

 This is an action for defamation. According to the complaint, plaintiff Mark E. Esquibel 

(“Plaintiff”) and defendant Marie Rios (“Defendant”) were in a relationship that resulted in the 

birth of a child. (See complaint, ¶¶ 7, 10, 11.) Defendant withheld the minor child from 

Plaintiff unless he paid money, but Plaintiff refused. (Id., at ¶ 12.) 

 On May 22, 2016, Defendant filed false kidnapping charges against Plaintiff in San 

Bernardino County. (See complaint, ¶ 13.) On June 4, 2016, Defendant refused to comply with 

a family law court order for the minor child’s visitation with Plaintiff, and the police enforced 

the order. (Id., at ¶ 14.) In June of 2016, Defendant filed a domestic violence claim in San 

Bernardino Superior Court, but her claim was denied. (Id., at ¶ 16.) Defendant’s refusal to 

comply with family court orders and procedures continued until February 2017, when the court 

ordered 100 percent physical custody to Plaintiff. (Id., at ¶¶ 17-30.) There were no further 

incidents from February 2017 through May 2019. (Id., at ¶ 30.) The court eventually ordered 

supervised visitation for Defendant. (Ibid.) In March 2019, Defendant falsely accused Plaintiff 

and his attorney of rape. (Id., at ¶ 35.) In May 2019, a court mediator instructed Defendant to 

make no more false claims against Plaintiff. (Id., at ¶ 36.)  

On August 15, 2019, Plaintiff learned that Defendant falsely accused Plaintiff of 

sexually abusing the minor child, triggering automatic reporting. (Id., at ¶ 37.) On September 

7, 2019, Defendant informed an Orange County Sheriff Deputy that she intentionally refused to 

comply with the court’s order. (Id., at ¶ 38.) On September 20, 2019, Defendant filed an 

additional false report of sexual abuse against Defendant. (Id., at ¶ 39.) In February 2020, 

Defendant told visitation supervisor Frank Caruso that Plaintiff “is a pedophile.” (Id., at ¶ 41.)  

 On August 14, 2020, Plaintiff filed the operative complaint in this Court, listing causes 

of action for (1) defamation of character; and (2) injunctive relief. Defendant filed a special 

motion to strike, which the Court denied. Defendant filed the motion currently before the 

Court, a motion for judgment on the pleadings, scheduled for hearing on May 16, 2023. 

Plaintiff filed an opposition on May 8, 2023.   

II.  Motion for Judgment on the Pleadings 

 A. Untimely Opposition  

As Defendant argues in reply, Plaintiff’s opposition was filed late. Code of Civil 

Procedure section 1005, subdivision (b), requires all opposing papers to be filed and served at 

least nine court days before the hearing and Plaintiff submitted and served his opposition on 

May 7, 2023—a mere six court days prior to the hearing.  However, there was no substantial 

prejudice to Defendant as Defendant had sufficient time to review the opposition as evidenced 

by her reply. Accordingly, while the Court considers Plaintiff’s tardy opposition, Plaintiff is 

admonished to comply with court rules and procedures with respect to future filings, as the 

court may decline to consider future papers that are not filed and served on time.    



 

     

 

 B.  First Cause of Action - Defamation  

 1.  Statute of Limitations 

 Preliminarily, Defendant asserts that the alleged statements in paragraphs 7 through 30 

cannot form the basis of any defamation cause of action because they are more than one year 

after the filing of the complaint. (See Code Civ. Proc.§ 340 (requiring that “[a]n action for libel 

[or] slander… [be filed w]ithin one year”).) Defendant is correct that any cause of action for 

defamation may not be based on any statements prior to August 14, 2019—one year prior to 

the filing of the complaint. However, as the complaint also alleges defamation occurring on or 

after August 15, 2019, the statute of limitations cannot be a sole basis for granting a motion for 

judgment on the pleadings as to the defamation cause of action. (See Fire Inc. Exchange v. 

Super. Ct. (2004) 116 Cal.App.4th 446, 452 [stating: “[a] motion for judgment on the pleadings 

is the functional equivalent of a general demurer” and “[o]rdinarily, a general demurrer does 

not lie as to a portion of a cause of action, and if any part of a cause of action is properly 

pleaded, the demurrer will be overruled”].) Because the statements made prior to August 14, 

2019 may not form the basis for a defamation cause of action, the analysis as to the application 

of the litigation privilege shall be limited to the statements alleged in paragraphs 37 through 

41. 

  2.  The Litigation Privilege 

 As to the remaining allegations within the limitations period, Defendant contends that 

her communications are subject to the litigation privilege under Civil Code section 47, 

subdivision (a), and that her communications to the therapist are privileged under the Penal 

Code section 11172, subdivision (a), because she made them to a mandatory child abuse 

reporter.  However, Defendant misunderstands and misapplies the privileges she attempts to 

claim.  

 The litigation privilege set forth in Civil Code section 47, subdivision (b)1, protects 

statements made in the course of judicial proceedings, including those preliminary to filing 

suit. (Silberg v. Anderson (1990) 50 Cal.3d 205, 212 [stating the litigation privilege applies 

“even though the publication is made outside the courtroom and no function of the court 

officers involved” and “applies to any communication (1) made in judicial or quasi-judicial 

proceedings; (2) by litigants or other participants authorized by law; (3) to achieve the objects 

of the litigation; and (4) that have some connection or logical relation to the action”].) While 

the litigation privilege would generally protect the Defendant’s statements to law enforcement, 

the therapist, and the visitation supervisor, false reports of child abuse are an exception from 

such protection of the litigation privilege, pursuant Penal Code section 11172, subdivision (a), 

which states:  

 

 
1 Civil Code section 47, subdivision (b), provides in pertinent part: “A privileged publication or 

broadcast is one made: [¶] … [¶] (b) In any (1) legislative proceedings, (2) judicial proceeding, 

(3) in any other official proceeding authorized by law.”  



 

     

No mandated [child abuse] reporter shall be civilly or criminally 

liable for any report required or authorized by this article … . 

Any other person reporting a known or suspected instance of 

child abuse or neglect shall not incur civil or criminal liability as 

a result of any report authorized by this article unless it can be 

proven that a false report was made and the person knew that the 

report was false was made with reckless disregard of the truth or 

falsity of the report, and any such person who makes a report of 

child abuse or neglect known to be false or with reckless 

disregard of the truth or falsity of the report is liable for any 

damages caused. 

(Pen. Code, § 11172, subd. (a).)  

 “Thus, Penal Code section 11172(a) provides that those who knowingly or recklessly 

file false child abuse reports may be sued for a knowingly false report of abuse unless they are 

among the persons listed as mandatory reporters.” (Siam v. Kizilbash (2005) 130 Cal.App. 

1563, 1575 (Sixth District Case) [stating that “[a]ll knowingly false child abuse reports are 

subject to liability unless a mandated reporter makes the report” and that “[a] parent is not a 

mandatory reporter” (citing Pen. Code, § 11165.7)].) Penal code 11172, subdivision (a), 

“makes a person liable for a communication that would otherwise be protected by the litigation 

privilege” and thus “overrides the litigation privilege.” (Id., at pp. 1576-1577.) For example, in 

Begier v. Strom (1996) 46 Cal.App.4th 877, a husband brought an action against his wife for 

intentional infliction of emotional distress based on her alleged conduct in filing a false police 

report accusing the husband of molesting the couple’s daughter and repeating the charge in the 

couple’s pending dissolution action. (Id., at p. 880.) The husband effectively conceded that the 

statements made in court in the dissolution action were protected by the litigation privilege. 

(Id., at p. 882.) However, the allegedly false police report was not made within the dissolution 

action, and thus the trial court erred in sustaining the wife’s demurrer because “the statutory 

privilege of Civil Code section 47, subdivision (b), does not immunize a party who would 

otherwise be liable under Penal Code section 11172, subdivision (a).” (Id., at p. 885.)  

 Here, the complaint alleges that Defendant made false allegations to a therapist and to 

law enforcement that Plaintiff sexually abused the minor child—statements that are not 

protected by the litigation privilege. (See complaint, ¶¶ 37; 39; see also Siam, supra, 130 

Cal.App.4th at p. 1576-1577; Begier, supra, 46 Cal.App.4th at p. 885.)  

 Accordingly, to the extent that the motion is based on the assertion that the alleged 

statements in paragraphs 37 through 41 are protected by the litigation privilege, Defendant’s 

motion for judgment on the pleadings as to the first cause of action for defamation is DENIED.  

  3.  Civil Code Section 48.7 

 Defendant additionally argues that the complaint fails to meet the requirements of Civil 

Code section 48.7, which provides: 

(a) No person charged by indictment, information, or other 

accusatory pleading of child abuse may bring a civil libel or 



 

     

slander action against the minor, the parent or guardian of the 

minor, or any witness, based upon any statements made by the 

minor, parent or guardian, or witness which are reasonably 

believed to be in furtherance of the prosecution of the criminal 

charges while the charges are pending before a trial court.…  

(c)  Every complaint for libel or slander based on a statement that 

the plaintiff committed an act of child abuse shall state that the 

complaint is not barred by subdivision (a). A failure to include 

that statement shall be grounds for a demurrer. 

(Civ. Code § 48.7, subds. (a), (c).)  

 Here, the complaint makes no reference as to whether Civil Code section 48.7, 

subdivision (a), presents a bar to Plaintiff’s claim for defamation. While it is unclear from the 

complaint if Plaintiff was ever the subject of a criminal prosecution, the plain language of Civil 

Code section 48.7, subdivision (c), requires “every complaint” for defamation based on a 

statement that the plaintiff committed child abuse to state whether the claim is barred by 

subdivision (a). (Civ. Code, § 48.7, emphasis added.) As the complaint here is one for 

defamation based on alleged communications that Plaintiff committed child abuse, the 

complaint is subject to demurrer or motion for judgment on the pleadings for failure to include 

a statement that the complaint is not barred by Civil Code section 48.7, subdivision (a).  

 Accordingly, to the extent that the motion is based on the assertion that the first cause 

of action fails to state facts sufficient to constitute a cause of action for defamation because it 

fails to meet the requirements of Civil Code section 48.7, Defendant’s motion for judgment on 

the pleadings as to the first cause of action for defamation is GRANTED with 10 days leave to 

amend.2   

 C.  Fifth Cause of Action – Injunctive Relief 

 Defendant contends that injunctive relief is a remedy, not a cause of action. (Def.’s 

memo, p.10:12-19.) Plaintiff does not address this contention in its opposition. “The elements 

of a cause of action for injunctive relief are (1) a tort or other wrongful act constituting a cause 

of action [citation]; and (2) irreparable injury, i.e., a factual showing that the wrongful act 

constitutes an actual or threatened injury to property or personal right which cannot be 

compensated by an ordinary damage award.” (Brownfield v. Daniel Freeman Marina Hospital 

(1989) 208 Cal.App.3d 405, 410.)  

 Here, the cause of action for injunctive relief is dependent upon the underlying cause of 

action for defamation. Because the court has granted motion for judgment on the pleadings as 

 
2 Code of Civil Procedure section 438 provides for 30 days leave to amend when a motion for 

judgment on the pleadings is granted pursuant to that section. But here, section 438 is 

inapplicable because Defendant filed a nonstatutory motion for judgment on the pleadings. 

(Def.’s memo, p.1:21.) Further, as a trial date has been set in this matter and the Court is 

granting leave to amend for the limited purpose of addressing the deficiency with respect to 

Civil Code section 48.7, the Court in its discretion grants 10 days leave to amend.  



 

     

to the first cause of action, the motion for judgment on the pleadings as to the fifth cause of 

action is GRANTED with 10 days leave to amend.  

 D.  Leave to Amend 

 In opposition, Plaintiff requests leave to amend to plead when he learned of defamatory 

conduct and add an entirely new cause of action for extortion. (See Plaintiff’s memorandum of 

points and authorities in opposition (“Pl.’s memo”), pp. 3:14-17; 7:5-8.) Defendant opposes, 

contending that Plaintiff has not met his burden of showing a reasonable possibility of a valid 

amendment. (Defendant’s reply in support of motion (“Def’s reply”); pp.8-10.)  

 “Where a … motion for judgment on the pleadings is granted as to the original 

complaint, denial of leave to amend constitutes an abuse of discretion if the pleading does not 

show on its face that it is incapable of amendment.” (Virginia G. v. ABC Unified School Dist. 

(1993) 15 Cal.App.4th 1848, 1852.) But, leave to amend is properly denied where the issue 

raised on the motion is strictly a legal one and no further amendment can affect that issue. 

(Schonfeldt v. State of Calif. (1998) 61 Cal.App.4th 1462, 1465 [stating: “[i]f there is no 

liability as a matter of law, leave to amend should not be granted”]; Lawrence v. Bank of 

America (1985) 163 Cal.App.3d 431, 436 [stating: “[l]leave to amend should be denied where 

the facts are not in dispute and the nature of the claim is clear, but no liability exists under 

substantive law”].)  

 Here, Plaintiff’s request in his belated opposition to add an entirely new cause of action 

is not akin to a noticed motion for leave to amend. Moreover, Plaintiff makes no effort to state 

a valid cause of action but instead seeks the guidance of the Court to identify what allegations 

are not time-barred. (Pl.’s memo, p.3:16-17.) Not only does Plaintiff fail to identify the facts 

that would support this new cause of action, he fails to set forth a valid legal basis. Thus, the 

Court clarifies that it is granting Plaintiff leave to amend for the limited purpose of addressing 

the deficiencies as to the requirements of Civil Code section 48.7, addressed above. (See Yee v. 

Mobilehome Park Rental Review Bd. (1998) 62 Cal.App.4th 1409, 1429 [stating “[w]hile 

courts should be liberal in permitting amendments to a complaint [citation], the proposed 

amendments here were both untimely and also subject to demurrer as being barred by either res 

judicata or various applicable limitations statutes”]; Goodman v. Kennedy (1976) 18 Cal.3d 

335, 349 [stating: “[p]laintiff must show in what manner he can amend his complaint and that 

amendment will change the legal effect of his pleading”]; Zakk v. Diesel (2019) 33 Cal.App.5th 

431, 456 [stating “[f]ollowing an order sustaining a demurrer or a motion for judgment on the 

pleadings with leave to amend, the plaintiff may amend his or her complaint only as authorized 

by the court’s order … [t]he plaintiff may not amend the complaint to add a new cause of 

action without having obtained permission to do so, unless the new cause of action is within 

the scope of the order granting leave to amend”].)  Plaintiff’s request to add a cause of action 

for extortion is DENIED without prejudice to Plaintiff filing a separate motion for leave to file 

a further amended complaint.   

Conclusion 

 The motion for judgment on the pleadings is GRANTED with 10 days leave to amend 

as to the first and fifth causes of action. 



 

     

 

Plaintiff’s request to add a cause of action for extortion is DENIED without prejudice 

to Plaintiff filing a separate motion for leave to file a further amended complaint.   

 

The court will prepare the Order. 
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Calendar Line 2 

Case Name: Vita Equipoise Equity Partners, LLC v. Thomas Braegelmann, et al. 

Case No.: 21CV383462 

 

Factual and Procedural Background 

  

Plaintiff Vita Equipoise Equity Partners, LCC (“Plaintiff”) brings this action against the 

following defendants: GCA Equity Partners, LLC (“GCA”), ICF Green Development, LLC 

(“ICF”), Good Steward Account Servicing, Inc. (“Good Steward”), Thomas Braegelmann 

(“Braegelmann”), Charles Tralka (“Tralka”), Robert Barr (“Barr”), and Secured Real Estate 

Income Strategies, LLC (“SREIS”)(collectively, “Defendants”).  

 

Kentfield Property 

 

 According to the allegations in the First Amended Complaint (“FAC”), in or around 

April 2017, Plaintiff was solicited by defendants Braegelmann and Tralka, acting on behalf of 

defendants GCA and Good Steward, regarding construction financing of undeveloped real 

property known as the Kentfield Property. (See FAC, ¶ 11.) Said defendants represented that 

GCA owned the Kentfield Property and once developed it would be worth more than 

$7,000,000. (See FAC, ¶ 11.) Defendants further represented that GCA would borrow 

$2,500,000 and Plaintiff’s loan would be “fully secured by a Collateral Assignment of Deed of 

Trust [(“Kentfield Note”]) whereby GCA would assign its beneficial interest under a trust deed 

dated November 12, 2014, encumbering the Kentfield Property.” (Id. at ¶ 12.) 

  

 On or around June 12, 2017, GCA, through its managing member Braegelmann, 

executed and delivered to Plaintiff the Kentfield Note in the principal amount of $2,500,000. 

(See FAC, ¶ 13.) The Kentfield Note terms provided that interest would accrue on the unpaid 

principal balance at 12 percent per annum and interest only payments would be due on the first 

of each month beginning on August 1, 2017. (Id. at ¶ 14.) All accrued and unpaid interest and 

fees were paid in full with all unpaid principal on July 1, 2018. (Ibid.) Further, the terms 

provided that GCA was required to make payments to Good Steward, who arranged the loan 

and acted as Plaintiff’s mortgage broker. (Id. at ¶ 15.)  

 

 Additionally, on or around June 12, 2017, GCA, through its managing member 

Braegelmann, executed a Collateral Assignment of Deed of Trust (“Collateral Assignment”) 

and “purported to assign its beneficial interest under a Trust Deed dated November 12, 2014 

entered into by Grandview Estates, LLC” (“Grandview”) and recorded on July 3, 2014. (See 

FAC, ¶ 17.) Good Steward, acting as Plaintiff’s agent, mortgage broker, and loan servicer, 

agreed to record the Collateral Assignment to secure the Kentfield Note. (Ibid.) 

 

 However, it was unknown to Plaintiff that at the time the Kentfield Note and Collateral 

Assignment were executed, the owner of the Kentfield Property, Grandview, was in default 

under a loan secured by a Deed of Trust dated July 3, 2014 and recorded on July 28, 2014, 

securing an obligation in the principal amount of $1,500,000 owed to GCA, and GCA had 

commenced a non-judicial foreclosure pursuant to that Deed of Trust. (See FAC, ¶ 18.) 

 

 On or around March 20, 2018, GCA executed a Quitclaim Deed whereby it transferred 

its interest in the Kentfield Property to ICF. (See FAC, ¶ 19.) Plaintiff is informed and believes 

that the Kentfield Property was transferred from GCA to ICF without consideration. (Ibid.) 



 

     

 Plaintiff alleges Defendants concealed and suppressed the following: at the same time 

they were soliciting the $2,500,000 loan by the Kentfield Note from Plaintiff, they were 

simultaneously foreclosing on the same property that was intended to secure that loan; there 

was no deed of trust dated November 12, 2014 encumbering the Kentfield Property for the 

benefit of GCA which could be assigned to Plaintiff to secure the note; and Defendants did not 

record the Collateral Assignment despite the representation they had. (See FAC, ¶ 20.) 

 

 Caspar Property 

 

 In or around April 2017, Plaintiff was solicited by and met with defendants 

Braegelmann and Tralka, acting on behalf of GCA and Good Steward, regarding construction 

financing pertaining to real property known as the Caspar Property. (FAC, ¶ 21.) Said 

defendants represented that GCA owned the Caspar Property and that after some renovations it 

would be worth more than $7,500,000. (Ibid.) GCA was to borrow $2,760,000 from Plaintiff 

and the loan would be fully secured by an Assignment of Deed of Trust. (Id. at ¶ 22.) 

  

 On or around June 16, 2017, GCA, through its managing member, Braegelmann, 

executed and delivered to Plaintiff a Collateral Note Secured by Assignment of Deed of Trust 

(“Caspar Note”) in the amount of $2,760,000. (FAC ¶ 23.) The terms of the Caspar Note 

included: a 12% interest on the unpaid principal balance; interest only payments due on the 

first of each month beginning on August 1, 2017; and all accrued and unpaid interest and fees 

with all unpaid principal due and payable on July 1, 2018. (Id. at ¶ 24.) GCA was to make 

payments under the Caspar Note to Good Steward who arranged the loan and was acting as 

Plaintiff’s mortgage broker. (Id. at ¶ 25.)   

 

 On or around December 11, 2017, ICF, through its manager, Braegelmann, executed a 

Deed of Trust, Assignment of Leases and Rents, Fixture Filing, and Security Agreement 

(“Deed of Trust”), “whereby ICF purported to secure the Caspar Note with the Deed of Trust.” 

(FAC, ¶ 26.) Good Steward, acting as Plaintiff’s agent, mortgage broker and loan servicer, and 

Trustee under the Deed of Trust, agreed to record the Deed of Trust to secure the Caspar Note. 

(Ibid.)  

 

 Plaintiff is informed and believes that at the time the Caspar Note and Deed of Trust 

were executed, neither GCA nor ICF owned the Caspar Property. (FAC, ¶ 28.) The actual 

owner, Grandview, was in default under a loan secured by a Deed of Trust and owed to ICF in 

the amount of $2,500,000 and ICF had commenced a non-judicial foreclosure pursuant to that 

Deed of Trust. (Ibid.)  

 

 Defendants misrepresented, concealed, and suppressed the following: at the same time 

they were soliciting the $2,760,000 loan from Plaintiff, they were simultaneously foreclosing 

on the same property that was intended to secure the loan; neither GCA nor ICF owned the 

Caspar Property; the Caspar Property was not fully developed; the property was over-

encumbered and not permitted for occupancy; and Defendants did not record the Deed of 

Trust, contrary to their representations. (See FAC, ¶ 30.)  

 

 Plaintiff met with Braegelmann, Tralka, Barr, GCA, and Good Steward after funding 

the Kentfield and Caspar loans and received updates regarding the projects. (FAC ¶ 31.) 

Defendants reassured Plaintiff the project was moving forward, others were also investing in 



 

     

the project, and there were buyers who were actively pursuing acquisition of the Kentfield and 

Caspar Properties. (Ibid.) 

 

 In August 2020, well after the loans had matured in July 2018, and after continuous 

assurances by Defendants, Plaintiff obtained the title reports regarding the Kentfield and 

Caspar Properties and learned about the above misrepresentations and concealments. (FAC ¶ 

32.) 

 On August 16, 2021, Plaintiff filed its FAC alleging the following causes of action:  

1) Breach of Promissory Note [against GCA and Does 1 through 10]; 

2) Breach of Promissory Note [against GCA, ICF, and Does 11 through 20];  

3) Fraud – Deceit [against all Defendants]; 

4) Breach of Fiduciary Duty [against Braegelmann, Tralka, Good Steward, Barr, and Does 

21 through 30]; 

5) Violation of Bus. & Prof. Code § 17200 [against all Defendants]; 

6) To Set Aside Fraudulent Transfer [against ICF]; 

7) To Set Aside Fraudulent Transfer [against SREIS]; 

8) Civil Conspiracy [against all Defendants]; 

9) Negligence [against GCA, Braegelmann, Tralka, Good Steward, Barr, and Does 31 

through 40]; 

10) Money Lent [against GCA, Good Steward, and Does 41 through 50]; and 

11) Money Had and Received [against all Defendants]. 

Defendants GCA and Good Steward (collectively, “Entity Defendants”) challenge 

Plaintiff’s fourth cause of action for Breach of Fiduciary Duty and its ninth cause of action for 

Negligence.  

 Defendants Braegelmann, Tralka, and Barr (collectively, “Individual Defendants”) 

challenge the following six causes of action: third cause of action for Fraud – Deceit; fourth 

cause of action for Breach of Fiduciary Duty; fifth cause of action for Violation of Business 

and Professions Code section 17200, et seq.; eighth cause of action for Civil Conspiracy; ninth 

cause of action for Negligence; and eleventh cause of action for Money Had and Received. 

 

Motion for Judgment on the Pleadings 

 

 Defendants’ Request for Judicial Notice 

 

 In support of their motion for judgment on the pleadings, Defendants request the court 

take judicial notice of the following:  

1) Plaintiff’s FAC (attached as Ex. A); and, 

2) Defendants’ Answer to the FAC, filed on November 23, 2021 (attached as Ex. B). 

The request for judicial notice of the FAC is GRANTED.  (See Evid. Code § 452, subd. 

(d).)   

As to Defendants’ answer, while it is a court document, Defendants do not cite to the 

answer in their motion and thus, it lacks any relevance to the instant motions. (See Mangini v. 

R. J. Reynolds Tobacco (1994) 7 Cal.4th 1057, 1063 [“[a]lthough a court may judicially notice 

a variety of matters . . . only relevant material may be noticed”](overruled on other grounds, 

emphasis original); see also Gbur v. Cohen (1979) 93 Cal.App.3d 296, 301 [information 



 

     

subject to judicial notice must be relevant to the issue at hand].) As such, the request for 

judicial notice of the answer to the FAC is DENIED. 

 

Entity Defendants 

 

The Entity Defendants move for judgment on the pleadings as to the fourth and ninth 

causes of action for breach of fiduciary duty and negligence, respectively.  

 

Breach of Fiduciary Duty – Fourth Cause of Action 

 

“‘The elements of a cause of action for breach of fiduciary duty are: (1) existence of a 

fiduciary duty; (2) breach of the fiduciary duty; and (3) damage proximately caused by the 

breach.’”  (Gutierrez v. Girardi (2011) 194 Cal.App.4th 925, 932.) 

  

The Entity Defendants3 acknowledge that “Plaintiff alleges that Good Steward was 

Plaintiff’s mortgage broker”; however, they argue “there are no specific allegations regarding 

how any such duties arose or what conduct [Good Steward] engaged in that would give rise to 

a . . . fiduciary duty to Plaintiff.” (Defendants’ memorandum of points and authorities in 

support of motion for judgment on the pleadings (“Defs.’ memo”), p. 5:1-4.) The Entity 

Defendants do not cite to any authority specifically in support of their lack of fiduciary duty 

argument. (See Quantum Cooking Concepts, Inc. v. LV Assocs., Inc. (2011) 197 Cal.App.4th 

927, 934 [trial court not required to “comb the record and the law for factual and legal support 

that a party has failed to identify or provide”].) 

   

However, the law is clear that “[a] mortgage broker has a fiduciary duty to a borrower.” 

(Smith v. Home Loan Funding, Inc. (2011) 192 Cal.App.4th 1331, 1332; see also Wyatt v. 

Union Mortgage Co. (1979) 24 Cal.3d 773, 782 [indicating a mortgage broker owes a fiduciary 

duty to borrower and it can extend beyond mere disclosure of written terms, stating that 

“mortgage loan brokers [have] an obligation to make a full and accurate disclosure of the terms 

of a loan to borrowers and to act always in the utmost good faith toward their principals . . . 

[t]his relationship not only imposes . . . the duty of acting in the highest good faith toward [its] 

principal but precludes the agent from obtaining any advantage over the principal in any 

transaction had by virtue of [its] agency”]; see also Barry v. Raskov (1991) 232 Cal.App.3d 

447, 455 [“[a] mortgage loan broker owes a fiduciary duty of the ‘highest good faith toward 

[its] principal’ and ‘is charged with the duty of fullest disclosure of all material facts 

concerning the transaction that might affect the principal's decision’” and that the fiduciary 

duty is nondelegable]; see also Fuller v. First Franklin Financial Corp. (2013) 216 

Cal.App.4th 955, 965 [mortgage broker owed plaintiffs a fiduciary duty].) Moreover, the FAC 

alleges Good Steward acted as its mortgage broker in arranging its loans made to CGA (see 

FAC, ¶¶ 15, 17, 25, 26, 45-46; see also Davis v. Santa Ana (1952) 108 Cal.App.2d 669, 685 

[“motion . . . for judgment on the pleadings operates as a general demurrer to the complaint, 

and the averments of the complaint, for the purpose of the motion, must be treated as true”]), 

which as Plaintiff explains in opposition, is a fact that supports Good Steward’s status as a 

“real estate broker” pursuant to Business and Professions Code section 10131, subdivision (d).  

(See Plaintiff’s Opposition (“Opp.”), p. 11:17-20 citing Bus. & Prof. Code § 10131, subd. (d) 

[a “real estate broker” as defined by section 10131 includes one who “[s]olicits borrowers or 

 
3 Defendants refer to the “Entity Defendants” in making their argument against the fourth 

cause of action; however, the fourth cause of action is not against GCA. (See FAC, p. 8:15.)  



 

     

lenders for or negotiates loans or collects payments or performs services for borrowers or 

lenders or note owners in connection with loans secured directly or collaterally by liens on real 

property or on a business opportunity”].)    

 

The fourth cause of action sufficiently alleges facts supporting the existence of a 

fiduciary duty owed by Good Steward to Plaintiff.  Accordingly, the Entity Defendants’ motion 

for judgment on the pleadings is DENIED as to the fourth cause of action. 

 

Negligence – Ninth Cause of Action 

 

Citing Sheen v. Wells Fargo Bank, N.A. (2022) 12 Cal.5th 905 (Sheen), the Entity 

Defendants argue the ninth cause of action fails to allege facts supporting the existence of a 

duty owed to Plaintiff because “obligations between a borrower and lender doing business at 

arms-length are contractual.” (Defs.’ memo, p. 5:5-23.)  The Entity Defendants assert that “the 

Sheen court determined that the economic loss doctrine prohibited establishing a ‘special 

relationship’ or duty of care when the commercial relationship was merely contractual . . . 

[and] Plaintiff’s Complaint only alleges a contractual relationship between Plaintiff and the 

Entity Defendants arising from an arms-length secured loan transaction and promises to 

repay.”  (Id. at p. 5:23-27.)   

 

In Sheen, supra, the plaintiff obtained two junior loans, defaulted on them, and sought 

to modify all of his loans.  (See Sheen, supra, 12 Cal.5th at p. 914.)  The lender sold the debt 

and the owner of the debt foreclosed on the plaintiff’s home and the plaintiff sued the original 

lender for negligence, alleging the lender “owed Plaintiff a duty of care to process, review, and 

respond carefully and completely to the loan modification applications he submitted (Id. at p. 

915.)  The California Supreme Court affirmed the trial court’s sustaining of the demurrer to the 

cause of action for negligence, explaining that “Plaintiff's claim arises from the mortgage 

contract he had with Wells Fargo, and as such, falls within the ambit of the economic loss 

doctrine . . . [, the] judicially created doctrine [that] bars recovery in negligence for pure 

economic  losses when such claims would disrupt the parties' private ordering, render contracts 

less reliable as a means of organizing commercial relationships, and stifle the development of 

contract law.”  (Ibid.)  After determining there was no statute or regulation that required a 

lender to treat modification requests with due care, the Sheen court then determined the loan 

agreement did not provide that “should plaintiff default and attempt to renegotiate his loan by 

submitting a modification application, [the lender] would ‘process, review and respond 

carefully and completely to the . . . applications Plaintiff submitted,’ and could foreclose only 

after discharging such obligations.”  (Id. at pp. 920-924.)  “[P]laintiff's claim here is not 

independent of the original mortgage contract, not because his claim merely relates to the 

subject of that agreement, but because it is based on an asserted duty that is contrary to the 

rights and obligations clearly expressed in the loan contract.”  (Id. at p. 925.)  The Sheen court 

also quoted Nymark v. Heart Fed. Savings & Loan Assn. (1991) 231 Cal.App.3d 1089, which 

stated: “as a general rule, a financial institution owes no duty of care to a borrower when the 

institution's involvement in the loan transaction does not exceed the scope of its conventional 

role as a mere lender of money.”  (Sheen, supra, 12 Cal.5th at pp. 927-928 [also stating “[n]one 

of these courts, however, have regarded the general rule stated in Nymark, supra, 231 

Cal.App.3d 1089 as compelling in the loan modification context . . . [f]or now, we note that the 

Nymark general rule ordinarily applies ‘when the institution's involvement in the loan 

transaction does not exceed the scope of its conventional role as a mere lender of money’”).] 

After detailing the process in handling a loan modification application, the Sheen court 



 

     

concluded that a lender’s “involvement, without more, does not ‘exceed the scope of [an 

institution's] conventional role as a mere lender of money’ . . . and although ‘Nymark does not 

support the sweeping conclusion that a lender never owes a duty of care to a borrower’ 

[citation], it does support the conclusion that a lender owes no duty to a borrower in its 

processing of a loan modification application.”  (Id. at pp. 928-929.) 

 

Here, unlike Sheen, the instant complaint does not involve a purported duty related to 

the process of a loan modification application.  Further, the complaint alleges the Entity 

Defendants solicited Plaintiff regarding financing, misrepresenting that GCA owned the 

Kentfield and Caspar Properties (see FAC, ¶¶ 11, 18, 21, 28, 30), that the loan would be fully 

secured whereby GCA would assign its beneficial interest to Plaintiff (see FAC, ¶¶ 12, 19-20, 

22, 29), that Good Steward would record the Collateral Assignment of Deed of Trust for the 

Kentfield Note and the Deed of Trust to secure the Caspar Note (see FAC, ¶¶ 17, 20, 26, 30), 

and that construction on the Caspar Property was nearly complete and approved for 

construction (see FAC, ¶ 21), and concealed that at the same time that they were soliciting the 

$2,760,000 loan, they were simultaneously foreclosing on the same property that was intended 

to secure that loan, and that the properties were over-encumbered and not permitted for 

occupancy (see FAC, ¶¶ 30), and made continuous assurances regarding the loans, Kentfield 

and Caspar projects, and investors and potential buyers (see FAC, ¶ 31). These are not acts that 

are within the scope of a conventional role as a mere lender of money. Thus, Sheen is 

inapposite. 

 

Moreover, as Plaintiff argues in opposition, the FAC alleges Good Steward is a “real 

estate broker” and “acted as plaintiff’s mortgage broker.” (See FAC, ¶¶ 4, 15, 17, 25.) It is 

clear the FAC adequately alleges facts supporting the existence of a duty owed by the Entity 

Defendants to Plaintiff. (See Eddy v. Sharp (1988) 199 Cal.App.3d 858, 865 [“where the 

agency relationship exists there is not only a fiduciary duty but an obligation to use due care . . 

. [o]ne party to a business transaction is under a duty to exercise reasonable care to disclose to 

the other before the transaction is consummated, . . . facts basic to the transaction, if he knows 

that the other is about to enter into it under a mistake as to them, and that the other, because of 

the relationship between them, the customs of the trade or other objective circumstances, 

would reasonably expect a disclosure of those facts”]; see also Ryan v. Real Estate of Pacific, 

Inc. (2019) 32 Cal.App.5th 637, 646 [“[i]f a real estate broker has information that will 

adversely affect the value of a property [it] is selling, does that broker have a duty to share that 

information with [its] client? The clear and uncontroversial answer to that question is yes”].)  

 

Accordingly, the motion for judgment on the pleadings is DENIED as to the ninth 

cause of action.  

 

Individual Defendants  

 

The Individual Defendants move for judgment on the pleadings as to the third, fourth, 

fifth, eighth, ninth, and eleventh causes of action, arguing that “[w]ith regard to the Individual 

Defendants, there is a complete absence of any allegations establishing any duty of care to 

Plaintiff.”  (Defs.’ memo, pp.6:26-28, 7:1-17 [“Plaintiff’s Complaint contains no allegations 

from which the Court could reasonably infer that the Individual Defendant did anything in their 

individual capacity to give rise to a duty of care or personal liability . . . nowhere in its 

Complaint does the Plaintiff allege how any person in their individual capacity was in any way 

involved or responsible for the transactions or acts alleged in the pleadings”].)  As Plaintiff 



 

     

notes in opposition, Defendants do not cite any legal authority, nor do they address each cause 

of action they are challenging. (See Opp. p. 15:17-19; see also Public Employment Relations 

Bd. v. Bellflower Unified School Dist. (2018) 29 Cal.App.5th 927, 939 [“[t]he absence of 

cogent legal argument or citation to authority allows this court to treat the contention as 

waived”]; see also Quantum Cooking Concepts, Inc. v. LV Assocs., Inc. (2011) 197 

Cal.App.4th 927, 934.)  

 

As Plaintiff argues in opposition, “[t]he legal fiction of the corporation as an 

independent entity -- and the special benefit of limited liability permitted thereby -- is intended 

to insulate stockholders from personal liability for corporate acts and to insulate officers from 

liability for corporate contracts; the corporate fiction, however, was never intended to insulate 

officers from liability for their own tortious conduct.”  (Frances T. v. Village Green Owners 

Assn. (1986) 42 Cal. 3d 490, 507-508; see also PMC, Inc. v. Kadisha (2000) 78 Cal.App.4th 

1368, 1380-1381 [stating same].)  “Directors are liable to third persons injured by their own 

tortious conduct regardless of whether they acted on behalf of the corporation and regardless of 

whether the corporation is also liable.”  (Id. at p. 504; see also PMC, supra, 78 Cal.App.4th at 

p. 1379; see also Seagate Tech. v. A. J. Kogyo Co. (1990) 219 Cal.App.3d 696, 702 [stating 

same].)  “This liability does not depend on the same grounds as ‘piercing the corporate veil,’ 

on account of inadequate capitalization for instance, but rather on the officer or director's 

personal participation or specific authorization of the tortious act.”  (Frances T., supra, 42 

Cal.3d at p. 504; see also PMC, supra, 78 Cal.App.4th at p. 1379; see also Seagate Tech, 

supra, 219 Cal.App.3d at p. 702.) 

 

Here, the complaint alleges the Individual Defendants made certain misrepresentations 

or omissions thereby causing damages to Plaintiff.  While each of the Individual Defendants 

allegedly made these misrepresentations as agents of the Entity Defendants, this does not 

immunize them from individual liability.  (See Frances T., supra, 42 Cal.3d at pp. 510-511 

[“[d]irectors and officers have frequently been held liable for negligent nonfeasance where 

they knew that a condition or instrumentality under their control posed an unreasonable risk of 

injury to the plaintiff, but then failed to take action to prevent it . . . [i]n this case plaintiff's 

amended complaint alleges that each of the directors participated in the tortious activity . . . 

[u]nder our analysis, this allegation is sufficient to withstand a demurrer”]; see also PMC, 

supra, 78 Cal.App.4th at p.1381 [“an agent is liable for her or his own acts, regardless whether 

the principal is also liable… [a]ll persons who are shown to have participated in an intentional 

tort are liable for the full amount of the damages suffered… [i]n Spahn v. Guild Industries 

Corp., supra, 9 Cal.App.3d at page 157 and footnote 9, the Court of Appeal held officers and 

directors of a corporation were personally liable for fraud committed by a managerial 

employee because they knew about and allowed the tortious conduct to occur”].)  Again, the 

Individual Defendants do not otherwise provide authority to the contrary.  

  

Accordingly, the motion for judgment on the pleadings as to the third, fourth, fifth, 

eighth, ninth, and eleventh causes of action is DENIED. 

 

Conclusion and Order 

 

 The motion for judgment on the pleadings is DENIED in its entirety. 

The Court will prepare the order. 

 

- oo0oo - 



 

     

Calendar Line 3 

Case Name:  Kidd v. Yamaha Motor Corporation, U.S.A., et al. 

Case No.: 20CV367165 

 

After full consideration of the evidence, the separate statements submitted by the 

parties, and the authorities submitted by each party, the court makes the following rulings: 

 

According to the allegations of the complaint, on August 5, 2019, plaintiff Katrina Kidd 

(“Plaintiff”) was a passenger on a 2008 Yamaha Twin 23 foot vessel (“Yamaha vessel”) 

manufactured by defendant Yamaha Motors Corporation U.S.A. (“Yamaha”) and owned and 

operated by defendant David Shannon Propach (“Propach”).  (See complaint, ¶¶ 7-11.)  When 

the Yamaha vessel engine was off, Plaintiff saw the ski tow rope float under the boat and 

reached for the rope when Propach then started the engine.  (See complaint, ¶¶ 11-12.)  The ski 

tow rope was inhaled into the impeller and then wrapped around Plaintiff’s hand, pulling her 

over the port side of the gunwale, causing a traumatic partial amputation of her dominant hand.  

(See complaint, ¶ 13.)  Propach was required to physically cut the rope to free Plaintiff’s hand, 

and Plaintiff was airlifted to the Sierra Vista Regional Medical Center and then to the 

California Pacific Medical Center in San Francisco.  (See complaint, ¶¶ 14-15.)  Plaintiff used 

the Yamaha vessel in a foreseeable manner and Yamaha knew or should have known that the 

Yamaha vessel’s defective design, manufacturing and inadequate warnings caused it to have an 

unreasonably dangerous propensity to inhale objects into the impeller without an adequate 

guard.  (See complaint, ¶¶ 24-26.)  The defective design and the lack of warnings were a 

substantial factor in causing Plaintiff’s injuries.  (See complaint, ¶¶ 28-47.) 

 

On June 8, 2020, Plaintiff filed a complaint against Yamaha and Propach, asserting 

causes of action for: 

 

1) Products liability—design defect (against Yamaha); 

2) Products liability—failure to warn (against Yamaha); 

3) Negligent products liability (against Yamaha); and, 

4) Negligence (against Propach). 

 

Defendant Yamaha moves for summary adjudication of the second cause of action for 

products liability—failure to warn on the ground that it lacks merit because Plaintiff never 

read, consulted, or heeded any warning associated with the subject boat such that she cannot 

establish causation and cannot attack the adequacy of the warning since she failed to read any 

existing warning. 

 

DEFENDANT YAMAHA’S MOTION FOR SUMMARY ADJUDICATION OF THE 

SECOND CAUSE OF ACTION 

 

Defendant Yamaha argues that the second cause of action for products liability—failure 

to warn lacks merit because Plaintiff cannot prove that Yamaha failed to adequately warn of 

the potential risks or that the lack of sufficient warnings was a substantial factor in causing her 

harm.   

 

 

 

 



 

     

Defendant’s burden on summary adjudication  

 

“A defendant seeking summary judgment [or adjudication] must show that at least one 

element of the plaintiff’s cause of action cannot be established, or that there is a complete 

defense to the cause of action.  …  The burden then shifts to the plaintiff to show there is a 

triable issue of material fact on that issue.”  (Alex R. Thomas & Co. v. Mutual Service Casualty 

Ins. Co. (2002) 98 Cal.App.4th 66, 72; internal citations omitted; emphasis added.) 

 

“The ‘tried and true’ way for defendants to meet their burden of proof on summary 

judgment [or adjudication] motions is to present affirmative evidence (declarations, etc.) 

negating, as a matter of law, an essential element of plaintiff’s claim.”  (Weil et al., Cal. 

Practice Guide: Civil Procedure Before Trial (The Rutter Group 2007) ¶ 10:241, p.10-91, 

citing Guz v. Bechtel National Inc. (2000) 24 Cal.4th 317, 334; emphasis original.)  “The 

moving party’s declarations and evidence will be strictly construed in determining whether 

they negate (disprove) an essential element of plaintiff’s claim ‘in order to avoid unjustly 

depriving the plaintiff of a trial.’”  (Id. at § 10:241.20, p.10-91, citing Molko v. Holy Spirit 

Assn. (1988) 46 Cal.3d 1092, 1107.) 

 

“Another way for a defendant to obtain summary judgment [or adjudication] is to 

‘show’ that an essential element of plaintiff’s claim cannot be established.  Defendant does so 

by presenting evidence that plaintiff ‘does not possess and cannot reasonably obtain, needed 

evidence’ (because plaintiff must be allowed a reasonable opportunity to oppose the motion.) 

 Such evidence usually consists of admissions by plaintiff following extensive discovery to the 

effect that he or she has discovered nothing to support an essential element of the cause of 

action.”  (Id. at ¶ 10:242, p.10-92, citing Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 

826, 854-855.) 

 

Defendant Yamaha fails to meet its initial burden 

 

A large majority of the material facts in support of Yamaha’s motion for summary 

adjudication are undisputed.  (See Pl.’s separate statement of undisputed material facts, nos. 

(“UMFs”) 1-13, 18-19.)  In support of its motion, Yamaha presents the declarations of Caleb 

Chesser, as Senior Products Specialist for Yamaha, and Katharine H. Adams, Yamaha’s 

counsel.   

 

Yamaha argues that Plaintiff cannot establish proximate causation for a cause of action 

based on a failure to warn because Plaintiff did not read any warnings in the owner’s manual, 

on the boat or the rope.  (See Def.’s memorandum of points and authorities in support of 

motion (“Def.’s memo”), pp.7:21-28, 8:1-22.)  “There can be no proximate cause where… the 

prescribing physician did not read or rely upon the allegedly inadequate warnings promulgated 

by a defendant about a product.”  (Conte v. Wyeth, Inc. (2008) 168 Cal.App.4th 89, 112.)   

 

Yamaha presents paragraphs 3 and 4 of the Chesser declaration to demonstrate the 

material facts that the subject boat and tow rope came with warnings affixed to them (see 

UMFs 13-14); however, Plaintiff’s objections to these paragraphs of the Chesser declaration 

are SUSTAINED.   

 

Yamaha further presents portions of the Propach deposition to demonstrate that 

Propach testified that he did not read warnings on the boat or subject tow rope.  (See UMF 17, 



 

     

citing Adams decl., exh. G (“Propach depo”), pp.76:12-15, 79:21-25, 80:1-4, 164:7-25, 165:1-

5.) This evidence indicates that Propach did not read the allegedly inadequate warnings in the 

owner’s manual (see Propach depo, p.76: 12-15 (stating that “I did not read an owner’s 

manual”), Propach read the warnings and instruction labels on the boat that he saw, but can’t 

claim to have seen or reviewed all of them (id. at pp.79:21-25, 80:1-4, 164:7-11), and that the 

warning labels on the boat that Propach recalled related to the safety key that has to be in place 

for the motor to operate and did not recall seeing any warnings about ropes getting pulled into 

the engine or motor (id. at pp.164:12-25, 165:1-5).  Here, this testimony fails to demonstrate 

that Propach did not read warnings on the boat; on the contrary, he testifies that he read any 

warnings and instruction labels on the boat that he saw.  Further, Propach’s testimony that he 

did not see any warnings about ropes getting pulled into the engine or motor does not 

demonstrates that there were warnings on the subject tow rope to read, or that such warnings 

existed.  Finally, even if this evidence stood for what Yamaha asserts it does, it is unclear how 

a co-defendant’s lack of reading of the inadequate warnings provided by another co-defendant 

demonstrates a lack of proximate causation of plaintiff’s injury.   

 

Lastly, Yamaha presents portions of Plaintiff’s deposition to demonstrate that “Plaintiff 

admits that she did not read any warnings on the boat or tow rope.”  (UMF 16, citing to Adams 

decl., exh. I (“Pl. depo”), pp. 60:7-10, 73:2-12, 78:9-20.)  Plaintiff testified that: she did not 

read the owner’s manual (see Pl. depo, p.60:7-10); on any boat that Plaintiff had ever been on, 

she had not read any warning about wrapping a line or a rope around a body part (id. at p.73:2-

12); and, she does not remember ever seeing warnings on the subject tow rope or tow ropes 

generally (id. at p.78:9-20).  Here, Plaintiff’s testimony does not demonstrate that there was a 

warning on either the boat or on the subject tow rope to read.  While Yamaha contends that 

“[w]here a user testifies that he/she did not read relevant warnings, the ‘adequacy of the 

[defendant’s] existing warnings is irrelevant to the disposition of the case’” (Def.’s memo, 

pp.8:25-28, 9:1-9), this contention presupposes that such warnings existed.  However, Yamaha 

has not presented admissible evidence of such existence in connection with its motion.   

 

In reply, Yamaha seeks to cure its defective motion by presenting the declaration of 

Daniel S. Rodman.  However, the Court will not consider the new evidence filed in reply.  (See 

San Diego Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 314-316 (trial 

court erred in considering the evidence submitted with reply brief, stating that trial court 

violated the opposing party’s due process rights); see also Nazir v. United Airlines, Inc. (2009) 

178 Cal.App.4th 243, 252 (stating that evidence submitted for the first time in reply is not 

generally allowed); see also City of Rocklin v. Legacy Family Adventures-Rocklin, LLC (2022) 

86 Cal.App.5th 713, 730 (stating that “new evidence is not permitted with reply papers”); see 

also Jay v. Mahaffey (2013) 218 Cal.App.4th 1522, 1537 (stating that “new evidence is not 

permitted with reply papers”).)   

 

Accordingly, Yamaha fails to meet its initial burden to demonstrate that the second 

cause of action for products liability—failure to warn lacks merit, and the motion for summary 

adjudication of the second cause of action is DENIED. 

 

The Court shall prepare the Order.  

 

 

 

- oo0oo - 



 

     

Calendar Line 7 

Case name: Ronald Patrick v. Ferrari North America, et al. 

Case No.: 19CV350801 

 

Defendants San Francisco Exotic Cars, LLC, dba Ferrari San Francisco (“FSF”) and 

Ferrari North America (“FNA”) (collectively “Defendants”) move for an order permitting the 

filing of a First Amended Answer to Plaintiff’s Second Amended Complaint in order to assert 

the additional affirmative defense of “Bona Fide Error and Correction.”  

 

Request for Judicial Notice 

 

Plaintiff requests Judicial Notice of Exhibits A-I. All except Exhibit D are records of 

the superior court. The Court could find no filed pleading corresponding to September 11, 

2019. The aforementioned exhibits, A-C and E-I  are subject to judicial notice as records of the 

superior court under Evidence Code section 452, subdivision (d).  (See Stepan v. Garcia (1974) 

43 Cal.App.3d 497, 500 [the court may take judicial notice of its own file].)  But, “while courts 

are free to take judicial notice of the existence of each document in a court file, including the 

truth of results reached, they may not take judicial notice of the truth of hearsay statements in 

decisions and court files.”  (Richtek USA, Inc. v. uPI Semiconductor Corp. (2015) 242 

Cal.App.4th 651, 658.)  The exhibits are also relevant to issues raised with respect to this 

motion for summary adjudication.  (See Gbur v. Cohen (1979) 93 Cal.App.3d 296, 301 

[judicial notice is confined to those matters which are relevant to the issue at hand].)    
 

Therefore, the request for judicial notice as to Exhibits A-C and E-I is GRANTED.  

 

Legal Standard 

 

A court may allow, in its discretion “upon any terms as may be just, an amendment to 

any pleading.” CCP § 473(a)(1). The California Supreme Court has long stated that the rule in 

California is one of “liberal allowance of amendments” to pleadings. Nestle v. Santa Monica 

(1972) 6 Cal.3d 920, 939; see also Mesler v. Bragg Management Co. (1985) 39 Cal.3d 290, 

296) (“there is a strong policy in favor of liberal allowance of amendments”).  
“Where no prejudice is shown to the adverse party, the liberal rule of allowance [of 

amendment of pleadings] prevails.” Higgens v. Del Faro (1981) 123 Cal.App.3d 558, 564.  

 

While generally amendments are liberally allowed, they are not automatic. Rather, 

“[w]hether such an amendment shall be allowed rests in the sound discretion of the trial court.” 

Permalab-Metalab Equip. Corp. v. Maryland Cas. Co. (1972) 25 Cal. App. 3d 465, 472 

(internal citations and quotations omitted). As the Permalab decision explains: “courts are 

much more critical of proposed amendments to answers when offered after long unexplained 

delay or on the eve of trial . . . or where there is a lack of diligence, or there is prejudice to the 

other party . . .” Id. (citations omitted) (surveying cases). Prejudice exists where the 

amendment would require delaying the trial, resulting in loss of critical evidence, or added 

costs of preparation such as an increased burden of discovery. Magpali v. Farmers Group, Inc. 

(1996) 48 Cal. App. 4th 471, 486- 488. And, “[i]t is of course proper to deny leave when the 

proposed amendment or amended pleading is insufficient to state a cause of action or defense.” 

Congleton v. Nat’l Union Fire Ins. Co. (1987) 189 Cal. App. 3d 51, 62 (internal citations and 

quotations omitted). 

 



 

     

In bringing a motion for leave to amend, the moving party must provide a supporting 

declaration that specifies: “(1) The effect of the amendment; (2) Why the amendment is 

necessary and proper; (3) When the facts giving rise to the amended allegations were 

discovered; and (4) The reasons why the request for amendment was not made earlier.” CRC 

Rule 3.1324(b). 

 

California Rules of Court Rule 3.1324(b)(4) requires that the moving party set forth 

“[t]he reasons why the request for amendment was not made earlier.”  Both sides acknowledge 

that Defendants’ answers, filed on August 27, 2019 and September 3, 2019, included the 

affirmative defense of bona fide error and correction. (See paragraphs 18 and 36, respectively.) 

Defendants’ answers filed April 16, 2020 and on September 16, 2021 both failed to include 

bona fide error and correction as an affirmative defense. This is so even though the law firm 

that currently represents defendants was the firm that filed the answer on September 16, 2021. 

Defendants claim in their motion that they moved to amend their answer “the minute” current 

counsel realized the viability of the defense. Mot. p10. Defendants claim that it was not until 

giving supplemental responses to Plaintiff’s form interrogatories in December of 2022 that 

Defendants’ “new” counsel realized the bona fide defense was no longer part of the operative 

answer. Decl. of  Ascione, ¶13. But Defendants were represented by the same law firm in 

September 2021 as the firm that represents them now. Current counsel cannot claim ignorance 

of the contents of the answer their own law firm filed. Defendants do not provide a justifiable 

reason for why they did not make the request for an amendment earlier, given that the answers 

had previously included the defense and it was their own law firm who failed to allege the 

defense in its answer filed back in September 2021, more than 18 months ago.  

 

Under CRC 3.1324(b)(3), Defendants are required to explain when the facts giving rise 

to the affirmative defense were discovered. Defendants fail to address this. Presumably they 

had sufficient facts to raise the defense from the beginning, given that the original answers 

filed back in 2019 pled the defense. See Answer filed 8/27/19 ¶18 and Answer file 9/3/19 ¶36. 

Moreover, by its nature, this is the type of information that Defendants would be expected to 

have from the onset of the lawsuit, as all the information needed to assert a “Bona Fide Error 

and Correction” defense would be within the possession of the party asserting the defense, as 

they are the ones who know whether they made a correction or not. This factor also argues 

against granting leave to amend. 

 

Plaintiff also claims that the amendment would not be proper as required by CRC 

3.1324(b)(2), because Defendants could not make out the defense they seek to add as a matter 

of law. Defendants did not make any correction or agree to make any correction within 30 days 

of receiving notice, as required. See Civil Code §§ 1770, 1782, 1784. Defendants point to the 

statements made offering to repair the car in 2015 and note that Plaintiff’s failure to take 

Defendants up on their offer from 2015 was the reason for denying further action in 2019. 

Whether this is sufficient to excuse the failure to take action within 30 days of the notice is a 

question this Court is not willing to decide at this time. 

 

Defendants contend that they should be allowed to amend their answer because 

Plaintiff will not be prejudiced. Defendants point out that the trial date has not yet been set. 

Defendants further claim that because the defense was previously pled, Plaintiffs were aware 

of it such that adding it now will not lead Plaintiff to incur any additional costs or increased 

burdens of discovery. Mot. p11.  

 



 

     

Prejudice exists where the amendment would require delaying the trial, resulting in loss 

of critical evidence, or added costs of preparation such as an increased burden of discovery. 

Magpali v. Farmers Group, Inc. (1996) 48 Cal. App. 4th 471, 486- 488. Here, while the case is 

almost 4 years old, the case has not been set for trial such that granting leave will not delay 

trial. No one has claimed that critical evidence would be lost from allowing the amendment. 

The facts regarding the defense of bona fide error would not seem to require much additional 

discovery given that the major facts surrounding the actions taken in 2015 and 2019 relating to 

Plaintiff’s complaints seem to be known to both parties. To the extent Plaintiff would want to 

file a motion for summary adjudication, there is still time to bring this motion prior to trial and 

prior to the 5-year time limit (5.5 years given the Covid exception).  

 

Although the Court believes defendants could and likely should have raised this 

amendment earlier, because the law favors liberal granting of amendments and  

Plaintiff will not be prejudiced from allowing the amendment, Defendant’s motion for leave to 

amend is GRANTED. Defendants shall prepare the final order.  
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