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NEW INFORMATION – PLEASE READ: Department 10 is now fully open for in-person hearings, 

as of April 18, 2023.  The court strongly prefers in-person appearances for all contested law-and-

motion matters.  If you need to appear remotely for a law-and-motion hearing, please file and serve 

Form RA-010 at least two court days in advance.*  (Cal. Rules of Court, rule 3.672(g).)  For all 

other hearings (e.g., case management conferences), Form RA-010 is not required to appear 

remotely.  While parties and attorneys may appear either in person or remotely for CMCs, the 

court strongly prefers either in-person or video appearances rather than audio-only appearances. 

(*The court excuses this requirement for hearings on May 16 and May 18, 2023.) 

 

CourtCall is no longer available. Department 10 uses Microsoft Teams for remote hearings.  Please 

click on this link if you need to appear remotely, and then scroll down to click the link for Department 

10: https://www.scscourt.org/general_info/ra_teams/video_hearings_teams.shtml.  Again, if you are 

appearing remotely, please try to log in using a computer or phone with video capability, and please turn 

your camera on when your case is called.  Although MS Teams allows for audio-only appearances, they 

cause significant disruptions to court proceedings and should be used only as a last resort.  

 

Recording is prohibited: As a reminder, most hearings are open to the public, but state and local court 

rules prohibit recording of court proceedings without a court order.  This prohibition applies to both 

in-person and remote appearances. 

 

Court reporters: Unfortunately, the court is no longer able to provide official court reporters for civil 

proceedings (as of July 24, 2017). If any party wishes to have a court reporter, the appropriate form must 

be submitted.  See https://www.scscourt.org/general_info/court_reporters.shtml. 

 

Troubleshooting Tentative Rulings 

If you do not see this week’s tentative rulings, either they have not yet been posted, or your web browser 

cache (temporary internet files) is pulling up an older version. You may need to “REFRESH” your 

browser or “QUIT” and reopen it – or adjust your internet settings so you only see the current version of 

the web page. Otherwise, your browser may continue to show an older version of the web page even 

after the current tentative rulings have been posted. 

 

https://www.scscourt.org/general_info/ra_teams/video_hearings_teams.shtml
https://www.scscourt.org/general_info/court_reporters.shtml
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ATTENTION: PLEASE READ THE NEW INFORMATION ON THE PRECEDING PAGE 

 

LINE # CASE # CASE TITLE RULING 

LINE 1  1999-7-CV-386483 Jose Mezzetti v. John Mickey II Return of civil bench warrant: parties to 

appear in Department 10. 

LINE 2 2014-1-CV-265553  Spilios Boumis et al. v. Gennaro 

Passaro et al. 

Order of examination: parties to appear. 

LINE 3 2014-1-CV-265553 Spilios Boumis et al. v. Gennaro 

Passaro et al. 

Motion for assignment order: notice is 

proper; no opposition has been filed.  Good 

cause appearing, the court GRANTS 

plaintiff’s motion.  Moving party to prepare 

the formal order. 

LINE 4 21CV389929 Tianqing Li v. Phillip Mummah  Click on LINE 4 or scroll down for ruling. 

LINE 5 19CV359455 Hayden Abene v. DL Bar LLC et 

al. 

Click on LINE 5 or scroll down for ruling. 

LINE 6 20CV362184 Vivid Medical, Inc. et al v. 1023 

Corporation Way, LLC et al. 

This motion has been withdrawn; it is now 

off calendar. 

LINE 7 22CV398988 Sandman, Inc. v. Manoj Goyal et al. Motion to compel answers to form 

interrogatories: it appears that the parties had 

an obvious breakdown in communication, 

and as a result, plaintiff missed seeing some 

of defendants’ discovery responses.  As a 

consequence, plaintiff’s motion is DENIED 

WITHOUT PREJUDICE.  Defendants must 

nevertheless verify the discovery 

responses—i.e., provide sworn statements 

attesting to their truth and accuracy. 



 
SUPERIOR COURT, STATE OF CALIFORNIA 

COUNTY OF SANTA CLARA 
 

Department 10 

Honorable Frederick S. Chung 
Rachel Tien, Courtroom Clerk 

191 North First Street, San Jose, CA 95113 

Telephone: 408-882-2210 
 

DATE:  May 18, 2023        TIME:  9:00 A.M. 
 

To contest the ruling, call (408) 808-6856 before 4:00 P.M. 
Make sure to let the other side know before 4:00 P.M. that you plan to contest the ruling,  

in accordance with California Rule of Court 3.1308(a)(1) and Local Rule 8.E. 

 
 

 

3 

 

LINE 8 19CV352378 Joung Yun Choi et al. v. Los Altos 

School District 

Motion to intervene by State Farm Fire and 

Casualty Company: parties to appear.  

Although it appears that the moving party 

has a direct interest in the subject matter of 

this case and is entitled to intervene, it is not 

clear to the court that notice is proper for this 

motion, as there is no amended notice of 

hearing on file.  The court requests that the 

parties address the notice issue at the 

hearing. 

LINE 9 20CV371756 CPT 303 Almaden, LLC v. 

Anatomage, Inc. 

Click on LINE 9 or scroll down for ruling. 

LINE 10 22CV398683 Satrajit Chatterjee v. Google LLC Click on LINE 10 or scroll down for ruling. 

LINE 11 23CV411435 Ke Fang v. Ritula Malhotra Click on LINE 11 or scroll down for ruling. 

 

- oo0oo - 
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Calendar Line 4 

Case Name: Tiangqing Li v. Phillip Mummah 

Case No.: 21CV389929 

I. FACTS 

A. Procedural History 

This is an action for declaratory relief arising out of an alleged loan agreement between 

Plaintiff Tianqing “Cindy” Li and Defendant Phillip Mummah.  Li filed a verified complaint 

for declaratory relief on December 22, 2020 in the San Mateo County Superior Court.  The 

matter was subsequently transferred to this county, pursuant to Code of Civil Procedure section 

395, subdivision (a), as Santa Clara County is where Mummah resided at the time of 

commencement of the action. 

On April 22, 2022, Li filed the operative first amended complaint for declaratory relief 

(“FAC”).  On September 2, 2022 Mummah filed: 

1. Answer to the FAC; and  

2. Cross-Complaint for Violation of Federal and California Fair Debt Collection 

Practices Acts (“FDCPA”) (“cross-complaint”).   

The cross-complaint names Li’s attorney, Scott A. Flaxman, as cross-defendant.  On 

March 6, 2023, Flaxman filed a motion for judgment on the pleadings (“JOP motion”), 

contending that the cross-complaint is barred by the statute of limitations.1   

B. Allegations of the Cross-Complaint 

In the underlying action for declaratory relief, Li alleges that she advanced funds to 

Mummah in or about August 2015 through May 2016 (the “Debt”).  (Cross-Compl., ¶ 3.)  On 

or about September 29, 2020, Flaxman (as Li’s attorney) demanded repayment of the original 

Debt with an additional demand for interest of 15%, a 5% late fee, and compensation for 

attorney’s fees and materials.  (Cross-Compl., ¶ 4.)   

Mummah alleges that Flaxman violated the FDCPA and its state counterpart, the 

Rosenthal Act, when he failed to: (1) provide required disclosures, (2) issue a written 

validation notice, (3) use lawful, fair, and conscionable means to collect the debt, and (4) 

commence litigation in a proper venue.  (Cross-Compl., ¶ 8.) 

II. REQUEST FOR JUDICIAL NOTICE 

As with a demurrer, the court generally may not consider extrinsic evidence in ruling 

on a JOP motion. (See Smiley v. Citibank (South Dakota) N.A. (1995) 11 Cal.4th 138, 146 

[“[T]he trial court generally confines itself to the complaint and accepts as true all material 

facts alleged therein… [and] may extend its consideration to matters that are subject to judicial 

notice.”].) 

 
1 On the same date, Li also filed a motion for judgment on the pleadings arguing that the FAC states facts 

sufficient to constitute a cause of action and the answer fails to state facts sufficient to constitute a defense.  (Code 

Civ. Proc. § 438, subd. (c)(1)(A).) 
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A. Cross-Complainant Mummah’s Request for Judicial Notice 

In support of his opposition to the JOP motion, Mummah requests judicial notice of the 

following documents:  

• Exhibit 1: Verified Complaint for Declaratory Relief filed December 22, 2020 

in the San Mateo County Superior Court, Case No. 20-CV-05742, transferred to 

and filed in the Santa Clara County Superior Court on August 11, 2021; 

• Exhibit 2: First Amended Complaint for Declaratory Relief filed April 22, 2022; 

• Exhibit 3: Request for Entry of Default filed June 9, 2022; 

• Exhibit 4: Cross-Complaint for Violation of the Federal and California Fair 

Debt Collection Practices Act filed September 9, 2022; 

• Exhibit 5: Notice of Removal of Cross-Complaint by Cross-Defendant, Scott A. 

Flaxman filed December 3, 2022; 

• Exhibit 6: Order to Show Cause Regarding Removal, filed December 9, 2022; 

• Exhibit 7: Cross-Defendant Scott A. Flaxman’s Reply to Order to Show Cause 

filed December 10, 2022;  

• Exhibit 8: Order Remanding Case back to Santa Clara County Superior Court 

Due to Improper Removal, filed January 20, 2023; 

• Exhibit 9: Transmittal correspondence dated January 20, 2023 from United 

States District Court to Santa Clara County Superior Court, received January 23, 

2023.   

Judicial notice of Exhibits 1-2 is GRANTED under Evidence Code section 452, 

subdivision (d), as they are records of the superior court.  Generally, judicial notice is limited 

to the existence of these documents, because judicial notice of court records cannot be used to 

prove the truth of any disputed facts recited therein. (O'Neill v. Novartis Consumer Health, Inc. 

(2007) 147 Cal.App.4th 1388, 1405.)   

Judicial notice of Exhibits 3 and 5-9 is DENIED.  Although these documents may be 

proper subject matter for judicial notice under Evidence Code Section 452, subdivision (d), 

they are not “necessary, helpful, or relevant” to Defendants’ argument.  (See Aquila, Inc. v. 

Super. Ct. (City and County of San Francisco) (2007) 148 Cal.App.4th 556, 569, [stating that 

“[a]lthough a court may judicially notice a variety of matters… only relevant material may be 

noticed… judicial notice… is always confined to those matters which are relevant to the issue 

at hand.”])  

Judicial notice of Exhibit 4 is DENIED as unnecessary, as it is the pleading under 

review.  (See Paul, supra, 235 Cal.App.4th 1088, 1091, fn.1.)  
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B. Cross-Defendant Flaxman’s Request for Judicial Notice 

In support of his opposition, Flaxman requests judicial notice of “the entire file of this 

present State Court case” and “Attorney Scott A. Flaxman’s entire public litigation history in 

any state or federal court in which Scott A. Flaxman was the attorney of record representing a 

third party.”   

Flaxman’s request for judicial notice is DENIED for failure to provide the court with 

sufficient information to warrant judicial notice of “the entire file,” as well as for failure to 

provide copies of the documents sought to be judicially noticed.  (Evid. Code §§ 452-53; Cal 

Rules of Court, Rule 3.1306, subd. (c).)    

II. LEGAL STANDARD 

A cross-defendant’s JOP motion is proper when “[t]he court has no jurisdiction of the 

subject of the cause of action alleged in the [cross-]complaint” or “[t]he [cross-]complaint does 

not state facts sufficient to constitute a cause of action against that [cross-defendant].”  (Code 

Civ. Proc., § 438, subd. (c)(1)(B)(i)-(ii); see also Code Civ. Proc. § 438, subd. (a).) 

A motion for judgment on the pleadings is the functional equivalent of a general 

demurrer. (Evans v. California Trailer Court, Inc. (1994) 28 Cal.App.4th 540, 548; Cloud v. 

Northrop Grumman Corp. (1998) 67 Cal.App.4th 995, 999; Shea Homes Limited Partnership 

v. County of Alameda (2003) 110 Cal.App.4th 1246, 1254 (Shea).)  Because a motion for 

judgment on the pleadings serves the same function as a demurrer, judgment on the pleadings 

may be properly granted on the ground that the action is time-barred under the applicable 

statute of limitations.  (See Fireman’s Fund Ins. Co. v. Sparks Construction, Inc. (2004) 114 

Cal.App.4th 1135, 1150-1151.)  

“The grounds for the motion must appear on the face of the complaint, and in any 

matters subject to judicial notice. [Citation.] The court accepts as true all material factual 

allegations, giving them a liberal construction, but it does not consider conclusions of fact or 

law, opinions, speculation, or allegations contrary to law or judicially noticed facts. 

[Citations.]”   (Shea, supra, 110 Cal.App.4th at p. 1254; Kapsimallis v. Allstate Ins. Co. (2002) 

104 Cal.App.4th 667, 672.)   

III. ANALYSIS 

As set forth above, Mummah asserts claims for violation of the FDCPA and the 

Rosenthal Act.  The court notes that Mummah cites California Civil Code section 1788.17 in 

invoking the Rosenthal Act, which essentially requires compliance with FDCPA.  (Civ Code 

§ 1788.17 [“Notwithstanding any other provision of this title, every debt collector collecting or 

attempting to collect a consumer debt shall comply with the provisions of [Title 15 of the 

United States Code] Sections 1692b to 1692j”].) 

A. Scott A. Flaxman’s Status 

Flaxman argues that the FDCPA and Rosenthal Act do not apply to him because he is 

not a “debt collector” within the meaning of either statute.   
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The FDCPA applies only to the collection of “consumer debts” by “debt collectors,” 

and the latter is defined as a person who: regularly collects, or attempts to collect, consumer 

debts owed (or asserted to be owed) to others; or uses any instrumentality of interstate 

commerce or the mails in a business whose principal purpose is collecting consumer debts.  (15 

U.S.C. § 1692a subd. (6).) 

Similarly, the Rosenthal Act defines “debt collectors” as “any person who, in the 

ordinary course of business, regularly, on behalf of that person or others, engages in debt 

collection. The term includes any person who composes and sells, or offers to compose and 

sell, forms, letters, and other collection media used or intended to be used for debt collection.” 

(Civ Code § 1788.2, subd. (c).)  

Flaxman repeatedly makes factual assertions that his entire “public litigation history” 

establishes that he is not in the business of debt collection.2  (See Memorandum of Points and 

Authorities in Support of Motion for Judgment on the Pleadings, p. 15.)  However, as 

Mummah persuasively argues, a cross-complainant need only allege the ultimate facts to state 

a cause of action.  (See Shea, supra, 110 Cal.App.4th at p. 1254.)  Flaxman’s arguments are 

based on extrinsic evidence.  Accordingly, Mummah’s allegation that Flaxman is a “debt 

collector” is sufficient for purposes of the JOP motion.  (Cross-Compl., ¶ 2.)   

The cross-complaint sufficiently alleges that Flaxman is a debt collector for purposes of 

the FDCPA; it further alleges that Flaxman was hired to represent Li in collecting the Debt and 

subsequently filed a complaint on behalf of Li to collect on the Debt in December 22, 2020.  

(Id. ¶¶ 4, 6.)   

B. The Statute of Limitations and the Continuing Violation Doctrine 

The FDCPA and Rosenthal Act each impose a one-year statute of limitations.  (See 15 

U.S.C. § 1692k(d); Civ. Code, § 1788.30, subd. (f).)  

Although the general rule for cross-complaints is that the statute of limitations is tolled 

upon the filing of the original complaint (see ZF Micro Devices, Inc. v. TAT Capital Partners, 

Ltd. (2016) 5 Cal.App.5th 69, 84-93), that rule applies only to cross-complaints by a defendant 

against the plaintiff.  In this case, Mummah’s cross-complaint is against Flaxman, a new party, 

and so the tolling doctrine does not apply.  (Sidney v. Superior Court (1988) 198 Cal.App.3d 

710, 717, fn.4.)  The cross-complaint is treated as a new action. 

Here, Flaxman maintains that the violations at issue (e.g., the demand of repayment of 

the Debt without the requisite disclosures) occurred on September 29, 2020, and therefore the 

cross-complaint had to be filed by September 29, 2021 in order to be timely.  Mummah 

responds that Flaxman’s argument ignores the “continuing violation doctrine,” which would 

allow Mummah to recover for otherwise time-barred misconduct.  

 “The continuing violation doctrine aggregates a series of wrongs or injuries for 

purposes of the statute of limitations, treating the limitations period as accruing for all of them 

upon commission or sufferance of the last of them.” (Aryeh v. Canon Business Solutions, Inc. 

(2013) 55 Cal.4th 1185, 1192 (Aryeh) [citing Richards v. CH2M Hill, Inc. (2001) 26 Cal.4th 

798, 811–818].)  Nevertheless, the continuing violation doctrine cannot apply where there are 

 
2 As noted above, the court denies judicial notice of Flaxman’s “prior litigation history.”  
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“a series of discrete, independently actionable alleged wrongs” and requires allegations that “a 

wrongful course of conduct became apparent only through the accumulation of a series of 

harm.”  (See Aryeh, supra, 55 Cal.4th at p. 1198.)  

Though typically applied in the context of employment cases dealing with matters such 

as a hostile work environment, at least one California court has applied the continuing violation 

doctrine to Rosenthal Act claims. (Komarova v. Nat'l Credit Acceptance, Inc. (2009) 175 

Cal.App.4th 324, 343-44.)  Furthermore, the United States District Court for the Northern 

District of California has consistently applied the continuing violation doctrine to toll statute of 

limitations in FDCPA and the Rosenthal Act claims.  (See, Joseph v. J.J. Mac Intyre Cos., 

L.L.C. (N.D.Cal. 2003) 281 F.Supp.2d 1156 [FDCPA and the Rosenthal Act]; Louie v. Asset 

Capital Recovery Grp., LLC (N.D.Cal. July 27, 2015, No. C-15-1680 EMC) 2015 

U.S.Dist.LEXIS 97750 [FDCPA]; Agnir v. Gryphon Solutions, LLC (N.D.Cal. Aug. 9, 2013, 

No. 12-CV-04470-LHK) 2013 U.S.Dist.LEXIS 113575 [FDCPA and the Rosenthal Act].) 

1. Alleged Violations 

According to the cross-complaint, the initial violation occurred in September 29, 2020, 

when Flaxman attempted impermissibly to charge interest and additional fees while seeking 

repayment of the Debt from Mummah, who was unrepresented.  (Cross-Compl., ¶ 4; Request 

for Judicial Notice [“RJN”], Exhibit 1; 15 U.S.C. § 1692f, subd. (1) [prohibiting collection of 

any amount not expressly authorized; 15 U.S.C. § 1692e, subd. (2) [prohibiting false 

representation of the amount of debt].)   

Flaxman’s attempt to collect was followed by the filing of a complaint for Li on 

December 22, 2020 in San Mateo County, instead of the county (Santa Clara) in which 

Mummah resides, in violation of 15 U.S.C. §16921, subdivision (a), which requires a debt 

collector to bring an action “only in a judicial district or similar legal entity” where the 

“consumer resides at the commencement of the action.”  (Cross-Compl., ¶¶ 6, 8.)   

On April 22, 2022, Flaxman allegedly renewed his attempt to collect by filing the FAC 

on behalf of Li in this case, demanding repayment with the same impermissible interest and 

additional fees. (RJN, Exhibit 2.)   

2. The FAC 

Mummah’s continuing violation argument relies on the premise that the FAC 

constitutes part of the pattern of misconduct as a new “communication” for the FDCPA.  

(Donohue v. Quick Collect, Inc. (9th Cir. 2010) 592 F.3d 1027, 1032 [holding that a legal 

pleading such as a complaint is considered a “communication” subject to the requirements of 

15 U.S.C. §§ 1692e and 1692f]  In reply, Flaxman persuasively cites various federal cases that 

rebut this premise, however.3   

The Ninth Circuit has generally held that “‘if the new communication concerns an old 

claim, the new communication is subject to the statute of limitations period for the old claim.’” 

(Prowell v. Cam Credits, Inc. (D.Or. May 12, 2015, No. 2:14-cv-00337-SU) 2015 

U.S.Dist.LEXIS 61744, at *6-7 [quoting Simard v. LVNV Funding, LLC, 2011 U.S. Dist. 

 
3 The court notes a typographical error on page 11 of the Reply, where Naas, Sutton v. United Airlines, Inc. 130 

F.3d 893 (10th Cir. 1997) is cited instead of Naas v. Stolman, 130 F.3d 892 (9th Cir. 1997).  
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LEXIS 110691, 2011 WL 4543956, at *5 (D. Mass. Sep. 28, 2011); see also Kinna v. Maxwell 

& Morgan PC (D.Ariz. Dec. 1, 2017, No. CV-16-00909-PHX-JZB) 2017 U.S.Dist.LEXIS 

198925, at *33 [reasoning that “the notion that every communication regarding a debt starts the 

limitations period anew is troubling”].) 

Here, the FAC is the “new communication that concerns an old claim.”  The FAC was 

amended in response to Judge Kirwan’s April 14, 2022 order on Mummah’s Motion to Strike.4  

Therefore, even if the continuing violation doctrine applies here, it only extends the accrual 

date from September 29, 2020 to December 22, 2020, and Mummah was still required to file a 

cross-complaint by no later than December 22, 2021.  Because it was not filed until September 

2, 2022, it is time-barred. 

Because Flaxman has established that the cross-complaint fails to allege a cause of 

action, the JOP Motion is GRANTED with 20 days’ leave to amend.  (Code Civ. Proc., § 438, 

subd. (c)(1)(B)(i)-(ii).) 

 

- oo0oo -

 
4 The court on its own motion may take judicial notice of its own records.  (Evid. Code § 452, subd. (d).)  
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Calendar Line 5 

Case Name: Hayden Abene v. DL Bar LLC, et al. 

Case No.:  19CV359455 

 

I. Background 

This is a motion for summary adjudication as to one of the cross-complaints filed in the 

case.  The underlying lawsuit is one for negligence and premises liability, brought by plaintiff 

Hayden Abene (“Abene”) against defendants DL Bar LLC d/b/a Dive Bar (“DL Bar”), La 

Senda 52-78 LLC (“La Senda”), and various Does, stemming from injuries Abene suffered 

when he fell from a roof on August 9, 2019.  Abene filed his original and still-operative form 

complaint on December 3, 2019, and it states two causes of action: (1) General Negligence, 

and (2) Premises Liability.  There are no exhibits attached to the complaint. 

The complaint refers collectively to the “Defendants” and does not make any 

distinction between DL Bar and La Senda.  The only narrative portions of the complaint are 

attachments for General Negligence and Premises Liability.  The first of these (the General 

Negligence attachment) alleges in its entirety: 

On or about August 9, 2019, Plaintiff Hayden Abene was seriously injured 

while a customer at Defendants’ premises called the Dive Bar located at 78 E. 

Santa Clara St., San Jose, CA 95113.  On or about August 9, 2019, 

Defendants and each of them negligently owned, occupied, maintained, 

leased, used, controlled, managed, directed, inspected, repaired, cleaned, 

supervised, and operated the above-described premises so as to cause Plaintiff 

Hayden Abene to have access to a dangerous condition on the subject 

property.  Plaintiff sustained serious injuries and incurred damages as a direct 

result of the negligence of defendants in installing, constructing, maintaining, 

inspecting, repairing, managing, supervising, controlling and/or operating a 

premises located at 78 E. Santa Clara St., San Jose, CA 95113.  Plaintiff 

alleges that Defendants knew that the back door of the Dive Bar led to access 

to the roof of the premises and did nothing to protect its customers from 

accessing the roof of the premises by way of the back door.  Plaintiff alleges 

that Defendants failed to warn customers including Plaintiff of such danger, 

failed to prevent access to the roof when such danger was readily apparent and 

foreseeable and failed to provide any security measures at all to ensure that 

customers could not access the roof or the area outside the back door.  

Plaintiff alleges that there was an alarm on the back door of the Dive Bar that 

was not functioning at the time of the incident and that Dive Bar personnel 

allowed the back door to be open throughout the night even though it was 

intended as only an emergency exit.  Plaintiff’s injuries resulted from falling 

from the roof of the subject premises [and] could have been prevented if 

Defendants exercised due care.  Plaintiff contends that each of said conditions 

rendered the subject premises dangerous and that the Defendants and each of 

them had actual and/or constructive notice of each of the said conditions.  The 

dangerous condition that caused Plaintiff’s injuries and damages constituted 

an unreasonable risk of harm.  Defendants also failed to warn Plaintiff of the 

risks and dangers of which Defendants created or knew, or in the existence of 
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reasonable care should have known, and which were unknown and not readily 

apparent to Plaintiff.  

The second narrative portion of the complaint (the Premises Liability attachment) 

alleges in its entirety: 

Plaintiff Hayden Abene was injured while at the premises owned, occupied, 

maintained, leased, used, controlled, managed, directed, inspected, repaired, 

cleaned, supervised and operated by Defendants, and each of them, located at 

178 [sic] E. Santa Clara St., San Jose, CA 95113.  Plaintiff fell off of the roof 

and alleges that Defendants knew that the back door of the Dive Bar led to 

access of the roof of the premises and were negligent in by [sic] failing to 

protect its customers from accessing the roof of the premises. 

There are also two cross-actions.  On January 9, 2020, DL Bar filed an answer and a 

cross-complaint against “ROES 1 to 20,” stating causes of action for: (1) Partial Indemnity; (2) 

Total Indemnity; (3) Equitable Indemnity; (4) Contribution; and (5) Declaratory Relief.  There 

are no exhibits attached to DL Bar’s cross-complaint.  On October 27, 2021, DL Bar filed an 

amendment to its cross-complaint substituting La Senda for “ROE 1.”  

On August 18, 2020, La Senda filed a cross-complaint against DL Bar and “Does 21 

through 50,” stating causes of action for: (1) Equitable Indemnity; (2) Equitable Contribution; 

(3) Declaratory Relief; (4) Breach of Contract; (5) Third Party Tort of Another; (6) Express 

Contractual Indemnity; and (7) Express Contractual Contribution.  While La Senda’s cross-

complaint refers to a written lease between La Senda and DL Bar, it does not attach any 

exhibits.  On March 21, 2022, La Senda filed an amendment to its cross-complaint, substituting 

Dimitrios Louvis, Olga Louvis, James Grosbach, and Marc Schifer as Does 21-24, 

respectively.  Dimitrios and Olga Louvis (the “Louvises”) owned the DL Bar at the time of 

incident; Grosbach and Schifer are apparently investors in a company that subsequently 

acquired DL Bar.  On May 23, 2022, DL Bar and the Louvises brought a motion to strike the 

Doe amendment.  On August 18, 2022, this court (Judge Kirwan) denied the motion.5 

Currently before the court is the motion for summary adjudication by La Senda, as a 

cross-complainant, seeking adjudication of a single “issue of duty”: DL Bar and the Louvises’ 

alleged duty to defend La Senda against the action brought by Abene.  DL Bar and the 

Louvises oppose the motion. 

II. La Senda’s Motion for Summary Adjudication 

A. Legal Standard 

The pleadings limit the issues presented for summary judgment/ or adjudication and 

such a motion may not be granted or denied based on issues not raised by the pleadings.  (See 

Laabs v. City of Victorville (2008) 163 Cal.App.4th 1242, 1258; Nieto v. Blue Shield of Calif. 

Life & Health Ins. (2010) 181 Cal.App.4th 60, 73 [“the pleadings determine the scope of 

relevant issues on a summary judgment motion.”].) The moving party bears the initial burden 

 
5 The court takes judicial notice on its own motion of the August 18, 2022 minute order adopting the uncontested 

tentative ruling.  (Evid. Code, § 452(d).)  
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of production to make a prima facie showing that there are no triable issues of material fact.  

(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)   

A motion for summary adjudication shall be granted only if it completely disposes of 

an entire cause of action, an affirmative defense, a claim for damages, or an issue of duty.  (See 

Code of Civil Procedure [“CCP”] §437c(f)(1); McClasky v. California State Auto. Ass’n (2010) 

189 Cal.App.4th 947, 975 [“If a cause of action is not shown to be barred in its entirety, no 

order for summary judgment—or adjudication—can be entered.”])  Summary adjudication of 

general “issues” or of facts is not permitted.  (See Raghavan v. The Boeing Company (2005) 

133 Cal.App.4th 1120, 1136.)   

The moving party’s declarations and evidence will be strictly construed “in order to 

resolve any evidentiary doubts or ambiguities in plaintiff’s (or opposing party’s) favor.”  

(Johnson v. American Standard, Inc. (2008) 43 Cal.4th 56, 64, parentheses added.)  While the 

same standards of admissibility govern both, the opposition declarations are liberally construed 

while the moving party’s evidence is strictly scrutinized.  (Saelzler v. Advanced Group 400 

(2001) 25 Cal.4th 763, 768.)  The evidence must be liberally construed in support of the 

opposing party, resolving any doubts in favor of that party.  (Yanowitz v. L'Oreal USA, Inc. 

(2005) 36 Cal.4th 1028, 1037.)   

The moving party may generally not rely on additional evidence filed with its Reply 

papers.  (See Jay v. Mahaffey (2013) 218 Cal.App.4th 1522, 1537-38 [“The general rule of 

motion practice . . . is that new evidence is not permitted with reply papers. This principle is 

most prominent in the context of summary judgment motions . . .”]; see also Nazir v. United 

Airlines, Inc. (2009) 178 Cal.App.4th 243, 252; San Diego Watercrafts, Inc. v. Wells Fargo 

Bank, N.A. (2002) 102 Cal.App.4th 308, 316.)   

“A plaintiff [or cross-complainant] moving for summary adjudication meets its burden 

if it proves each element of the cause of action.”  (Quidel Corp. v. Super. Ct. (2020) 57 

Cal.App.5th 155, 163, brackets added.)  “If the [cross-complainant] meets its burden, the 

[cross-]defendant must set forth specific facts showing a triable issue of material facts 

exist[s].”  (Id. at p. 164.)  This means that the cross-complainant, who bears the burden of 

proof at trial by a preponderance of evidence, must produce evidence that would cause a 

reasonable finder of fact to find any proposition of material fact to be more likely than not.  

“Otherwise, he would not be entitled to judgment as a matter of law.”  (Aguilar, supra at p. 

851; LLP Mortgage v. Bizar (2005) 126 Cal App 4th 773, 776 [burden is on plaintiff to 

persuade court there is no triable issue of material fact].) 

B. Analysis 

As noted above, La Senda seeks summary adjudication of an “issue of duty,” described 

as follows: “Issue 1: Cross-Defendants Olga and Dimitrios Louvis have a duty to defend La 

Senda 52-78, LLC in this matter under an express contractual indemnity clause.”  (Notice of 

Motion at p. 2:10-12.)  The indemnity clause is contained in the written lease agreement 

governing the subject property, where La Senda is the lessor and the Louvises are the lessees.  

The court notes that in its supporting memorandum (at p. 5:20-23), La Senda makes a reference 

to its third cause of action for declaratory relief.  As La Senda’s notice of motion and separate 

statement in support of the motion do not mention any specific cause of action, summary 

adjudication as to any specific cause of action in the cross-complaint is not available. 
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Nevertheless, given that express indemnity is clearly an issue of duty raised in the cross-

complaint, the summary adjudication procedure is available to address this issue. 

  (1) Contract Interpretation and Contractual Indemnification 

As an initial matter, contract interpretation is a question of law for the court.  “The 

interpretation of a contract is a question of law unless the interpretation turns on the credibility 

of extrinsic evidence.”  (Sierra Vista Regional Medical Center v. Bonta (2003) 107 

Cal.App.4th 237, 245.)  “‘In considering expressions of agreement, the court must not hold the 

parties to some impossible, or ideal, or unusual standard.  It must take language as it is and 

people as they are.  All agreements have some degree of indefiniteness and some degree of 

uncertainty.’  Moreover, ‘[t]he law leans against the destruction of contracts because of 

uncertainty and favors an interpretation which will carry into effect the reasonable intention of 

the parties if it can be ascertained.’”  (Moncada v. West Coast Quartz Corp. (2013) 221 

Cal.App.4th 768, 777, internal citations omitted.)  “Courts must interpret contractual language 

in a manner which gives force and effect to every provision, and not in a way which renders 

some clauses nugatory, inoperative or meaningless.”  (Hemphill v. Wright Family LLC (2015) 

234 Cal.App.4th 911, 915, quoting City of Atascadero v. Merrill Lynch, Pierce, Fenner & 

Smith, Inc. (1998) 68 Cal.App.4th 445, 473.) 

Generally, parties to a contract may define within that contract their duties toward one 

another in the event of a third-party claim against one or both arising from that relationship.  

(Crawford v. Weather Shield Manufacturing Incorporated (2008) 44 Cal.4th 541, 551 

(Crawford).)  Terms of this type may require one party to indemnify another under specified 

circumstances, and may also assign one party, pursuant to the contract’s language, 

responsibility for the other’s legal defense when a third-party claim is made against the latter.  

(Civ. Code, § 2772 [defining indemnity]; see Mel Clayton Ford v. Ford Motor Co. (2002) 104 

Cal.App.4th 46, 55.)  Though subject to public policy and established rules of contractual 

interpretation, parties generally have “great freedom to allocate such responsibilities as they 

see fit.”  (Crawford, supra, 44 Cal.4th at p. 551, citing E.L. White, Inc. v. City of Huntington 

Beach (1978) 21 Cal.3d 497, 507.)   

Indemnity agreements are construed under the same rules that govern the interpretation 

of other agreements.  (Crawford, supra, 44 Cal.4th at p. 552.)  That is, effect is to be given to 

the parties’ mutual intent, as ascertained from the contract’s language, if it is clear and explicit, 

and the contract’s words are to be understood in their ordinary and popular sense, unless the 

parties have indicated that they have a special meaning.  (Civ. Code, § 1636, 1638, 1644; see 

also Centex Golden Construction Co. v. Dale Tile Co. (2000) 78 Cal.App.4th 992. 996-997.)  

While ambiguities in a liability insurance policy are typically construed against the insurer (the 

indemnitor), because of the insurer’s superior bargaining power, indemnity agreements are not 

necessarily so construed in the non-insurance context, because it is often the indemnitee who 

has the superior bargaining power.  (Goldman v. Ecco-Phoenix Elec. Corp. (1964) 62 Cal.2d 

40, 49.)  Nevertheless, to ensure that this bargaining power is not used unfairly, various public 

policies influence the way in which non-insurance indemnity agreements are construed.  

(Crawford, supra, 44 Cal.4th at 552.)  For example, where the indemnitee seeks to be 

indemnified for his or her own active negligence, regardless of the indemnitor’s fault, language 

on the point “must be particularly clear and explicit, and will be construed strictly against the 

indemnitee.”  (E.L. White, Inc., supra, 21 Cal.3d at 507.)   
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The Supreme Court in Crawford further stated: “Implicit in this understanding of the 

duty to defend an indemnitee against all claims ‘embraced by the indemnity,’ as specified in 

subdivision 4 of section 2778, is that the duty arises immediately upon a proper tender of 

defense by the indemnitee, and thus before the litigation to be defended has determined 

whether indemnity is actually owed.  This duty, as described in the statute, therefore cannot 

depend on the outcome of that litigation.  It follows that, under subdivision 4 of section 2778, 

claims ‘embraced by the indemnity,’ as to which the duty to defend is owed, include those 

which, at the time of tender, allege facts that would give rise to a duty of indemnity.”  

(Crawford, supra, at p. 558, emphasis in original.)   

Civil Code section 2778 states that “the following rules are to be applied” in the 

interpretation of indemnity contracts “unless a contrary intention appears”:   

1. Upon an indemnity against liability, expressly, or in other equivalent 

terms, the person indemnified is entitled to recover upon becoming liable;  

2. Upon an indemnity against claims, or demands, or damages, or costs, 

expressly, or in other equivalent terms, the person indemnified is not entitled to 

recover without payment thereof;  

3. An indemnity against claims, or demands, or liability, expressly, or in 

other equivalent terms, embraces the costs of defense against such claims, 

demands, or liability incurred in good faith, and in the exercise of a reasonable 

discretion;  

4. The person indemnifying is bound, on request of the person indemnified, 

to defend actions or proceedings brought against the latter in respect to the 

matters embraced by the indemnity, but the person indemnified has the right to 

conduct such defenses, if he chooses to do so;  

5. If, after request, the person indemnifying neglects to defend the person 

indemnified, a recovery against the latter suffered by him in good faith, is 

conclusive in his favor against the former;  

6. If the person indemnifying, whether he is a principal or a surety in the 

agreement, has not reasonable notice of the action or proceeding against the 

person indemnified, or is not allowed to control its defense, judgment against 

the latter is only presumptive evidence against the former;  

7. A stipulation that a judgment against the person indemnified shall be 

conclusive upon the person indemnifying, is inapplicable if he had a good 

defense upon the merits, which by want of ordinary care he failed to establish in 

the action.  

(Emphasis added).  The court has italicized the language that is most pertinent to the current 

motion. 
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  (2) Relevant documents 

La Senda’s motion is supported by two sworn declarations.  The first, from counsel 

Gregory de la Peña, establishes that La Senda has been tendering the defense of Abene’s action 

to DL Bar and its insurer, Interstate Fire, since April 2020, and that it also made a tender to the 

Louvises on November 1, 2022.  All requests for a defense were denied.  (See Exhibits C and 

D to the de la Peña declaration.) 

The second declaration is from Jeanette Manrique, who states that during the relevant 

time period she was the property manager for La Senda and “maintained the operative lease 

between La Senda and DL Bar LLC and all related documents which govern the leasehold 

between La Senda and DL Bar, LLC.”  (Manrique Declaration at ¶ 3.)  She states that at the 

time of Abene’s injury (August 9, 2019), “La Senda owned the building located at 52-78 E. 

Santa Clara St., San Jose CA 95113 (‘Subject Property’).  At this time, La Senda leased the 

Subject Property to Cross-Defendants Olga Louvis and Dimitrios Louvis, who owned and 

operated a bar called ‘Dive Bar’ under the name Dive Bar, LLC.”  (Id. at ¶ 4.)  Attached to the 

declaration are copies of the operative lease entered into by the original landlord and tenants 

(Exhibit A) and documents showing how the lease became applicable to La Senda as the 

landlord and the Louvises as the tenants at the time of Abene’s injury (Exhibits B-F).  DL Bar 

and the Louvises do not contest the authenticity of these documents or the facts they establish.  

(See La Senda Separate Statement of Undisputed Material Facts (“UMFs”) Nos. 3-9.)  The 

interpretation of these documents is a question of law for the court. 

The operative lease defines the “premises” in Paragraph 1 as: “the real property situated 

in the City of San Jose, County of Santa Clara, State of California, commonly known as: 78 

East Santa Clara Street, San Jose, California 95113, consisting of approximately 2,130 square 

feet (including storage closet in the rear of the building).”  The indemnity provision of the lease 

(Paragraph 7.b.) broadly states:  

Tenant shall indemnify, defend and hold Landlord harmless from any and all 

claims arising from Tenant's use of the Premises or from the conduct of its 

business or from any activity, work or thing, which may be permitted or suffered 

by Tenant in or about the Premises and shall further indemnify, defend and hold 

Landlord harmless from and against any and all claims arising from any breach 

or default in the performance of any obligation on Tenant's part to be performed 

under the provisions of this Lease or arising from any negligence of Tenant or 

any of its agents, contractors, employees or invitees and from any and all costs, 

attorney's fees, expenses and liabilities incurred in the defense of any claim or 

any action or proceeding brought thereon, including negotiations in connection 

therewith. Tenant hereby assumes all risk of damage to property or injury to 

persons in or about the Premises from any cause, and Tenant hereby waives all 

claims in respect thereof against Landlord, excepting where said damage arises 

out of the sole fault of Landlord.   

(Emphasis added.)   
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  (3) Conclusion 

Based on a review of the relevant documents and applicable law, the court concludes 

that La Senda has met its burden of showing that there is no genuine issue of material fact 

regarding cross-defendants’ duty to defend La Senda against Abene, and that it is entitled to 

summary adjudication.  The allegations in Abene’s complaint, reasonably interpreted, clearly 

fall under multiple provisions of Paragraph 7.b of the lease.  Whether Abene can ultimately 

prove his allegations is irrelevant to the determination that the allegations themselves triggered 

a duty to defend under Paragraph 7.b. 

DL Bar and the Louvises have shown no triable issue as to whether Abene’s allegations 

and La Senda’s tender of the defense to those claims triggered their duty to defend.  The 

opposition and supporting declaration of counsel argue repeatedly that the allegations in 

Abene’s complaint are untrue or inaccurate, that DL Bar was not negligent, and that DL Bar 

has valid defenses to Abenes’ claims.6  Some of these arguments appear to be taken directly 

from DL Bar’s motion for summary judgment as to Abene’s complaint, which is set for a 

hearing on July 18.  These arguments are completely irrelevant to the determination of whether 

Abene’s allegations triggered the contractual duty to defend.   

Similarly, virtually all of the evidence submitted with the opposition—a copy of the 

complaint; a copy of the police report of the incident (characterizing it as a possible suicide 

attempt); excerpts from the depositions of Jeanette Manrique and Christos Louvis as persons 

most knowledgeable; a copy of the declaration of Dimitrios Louvis submitted in support of DL 

Bar’s upcoming motion for summary judgment on Abene’s complaint (which does not address 

the indemnity clause in the lease); and a copy of an April 28, 2022 letter from Mr. Rucci 

denying tender on behalf of DL Bar—is completely irrelevant to the determination of whether 

the allegations in Abene’s complaint triggered the duty to defend. 

The opposition also argues that Abene’s allegations must be adjudicated before any 

duty to defend is owed.  (Opp. at p. 9:20-22.)  This is plainly wrong, as contractual duty to 

defend provisions would otherwise be of little value.  As the Supreme Court observed in 

Crawford, “A duty to defend another . . . is thus different from a duty expressed simply as an 

obligation to pay another, after the fact, for defense costs the other has incurred in defending 

itself. . . . [U]nless the parties’ agreement expressly provides otherwise, a contractual 

indemnitor has the obligation, upon proper tender by the indemnitee, to accept and assume the 

indemnitee’s active defense against claims encompassed by the indemnity provision.  Where 

the indemnitor has breached this obligation, an indemnitee who was thereby forced, against its 

wishes, to defend itself is entitled to reimbursement of the costs of doing so.”  (Crawford, 

supra, 44 Cal.4th at pp. 553-554.)  In this case, Paragraph 7.b of the lease does not expressly 

provide that the tenants (the Louvises) are excused from an immediate duty to defend upon a 

tender of the defense.7  “The duty to indemnify is distinct from the duty to defend . . .  

Depending on the contractual language, a duty to defend may exist even if no duty to 

indemnify is ultimately found.  The duty to defend ‘necessarily arises as soon as [the specified] 

claims are made against the promisee.’  Therefore, the duty to defend may depend on the 

framing of the third party's complaint.  Unlike the duty to defend, however, the duty to 

indemnify does not arise until liability is proven.”  (Aluma Systems Concrete Construction of 

 
6 See In re Marriage of Heggie (2002) 99 Cal.App.4th 28, 30, fn. 3 (“The proper place for argument is in points 

and authorities, not declarations.”) 
7 The opposition does not argue that any of La Senda’s tenders of the defense were inadequate or ineffective. 
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California v. Nibbi Brothers. Inc. (2016) 2 Cal.App.5th 620, 627, internal quotations and 

citations omitted, citing and quoting Crawford, supra, and UDC-Universal Development, L.P. 

v. CH2M Hill (2010) 181 Cal.App.4th 10, 21.)   

  (4) Postscript – Objections to Evidence 

The objections to the de la Peña and Manrique declarations submitted with cross-

defendants’ opposition will not be ruled upon as they do not comply with Rule of Court 

3.1354. This rule requires the filing of two documents: objections and a proposed order on the 

objections, both of which must be in one of the formats set forth in the Rule and served and 

filed at the same time as the opposition or reply papers (depending upon whether the moving or 

opposing party is objecting).  The court is not required to rule on objections that are not fully 

compliant.  (See Vineyard Spring Estates v. Super. Ct. (2004) 120 Cal.App.4th 633, 642 [trial 

courts only have duty to rule on evidentiary objections presented in proper format]; Hodjat v. 

State Farm Mutual Automobile Ins. Co. (2012) 211 Cal.App.4th 1 [trial court not required to 

rule on objections that do not comply with Rule of Court 3.1354 and not required to give 

objecting party a second chance at filing properly formatted papers].) 

In addition, as noted above, DL Bar and the Louvises do not dispute the authenticity of 

any of the documents attached to the Manrique declaration.  They also do not dispute the 

authenticity of the documents attached to the de la Peña declaration or the facts they establish. 

(See La Senda UMFs 10-29, undisputed by Cross-Defendants.)  As a practical matter, this 

renders the objections to the Manrique and de la Peña declarations, whose only purpose is to 

authenticate the attached exhibits, to be irrelevant to an analysis of this motion.  “In granting or 

denying a motion for summary judgment or summary adjudication, the court need rule only on 

those objections to evidence that it deems material to its disposition of the motion. Objections 

to evidence that are not ruled on for purposes of the motion shall be preserved for appellate 

review.” (CCP §437c(q).)   

The court will also not rule upon La Senda’s objections to cross-defendants’ evidence, 

submitted with La Senda’s reply, as they likewise do not comply with Rule of Court 3.1354.  

Again, the rule of court requires the filing of two separate documents: objections and a 

proposed order on the objections, which among other things “must . . . include a place for the 

signature of the judge.” (Rule of Court 3.1354(c).) 

The motion is GRANTED. 

 

- oo0oo -
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Calendar Line 9 

Case Name: CPT 303 Almaden, LLC v. Anatomage, Inc. 

Case No.: 20CV371756 

I. BACKGROUND 

Defendant Anatomage, Inc. (“Anatomage”) seeks leave to amend its answer to the 

complaint.  It filed its original answer on December 4, 2020, nearly two and a half years ago.  

The proposed amendments are as follows: 

• Adding an eleventh affirmative defense that the relief sought in the complaint is 

barred by the doctrine of frustration of purpose. 

• Adding a twelfth affirmative defense that the relief sought in the complaint is barred 

because the purpose of the lease was “deemed illegal by the City of San Jose.” 

• In ¶ 10, changing Anatomage’s admission that it “terminated its Lease due [to] the 

Landlord’s improper and unlawful conduct” to an admission that it “vacated Suite 

100 of the subject Premises after being served with Plaintiff’s Notice to Cure or 

Quit dated September 19, 2019, and thereafter vacated Suites 650 and 700 . . . due 

[to] the Landlord’s improper and unlawful conduct.” 

• In ¶ 13, changing Anatomage’s admission that “Plaintiff took the position that the 

Lease was not terminated” to “Plaintiff sent Defendant a letter stating its position 

that the Lease was not terminated.” 

Plaintiff CPT 303 Almaden, LLC (“CPT”) has filed a summary judgment motion, 

which is currently scheduled to be heard in less than a month, on June 15, 2023.  It seeks both a 

summary judgment as to Anatomage’s cross-complaint, as well as summary adjudication of its 

own affirmative claim for breach of contract.  Trial is currently set for August 21, 2023, 

although the parties have now stipulated to continuing the trial to at least October 2, 2023.8   

II. EVALUATION OF THE PARTIES’ ARGUMENTS 

CPT argues that Anatomage has unduly delayed in seeking leave to amend, that the two 

proposed affirmative defenses are “frivolous,” and that CPT would be severely prejudiced by 

these late amendments.   

The court finds that this is a close call.   

On the one hand, the court agrees with CPT that Anatomage has not adequately 

explained why it waited so long to seek leave to make these amendments.  Although 

Anatomage’s opening brief details the extensive fact discovery it has conducted over the last 

two years—including having to deal with some delays in discovery—it fails to tie any of this 

discovery to the proposed amendments.  The court agrees with CPT that the nature of these 

amendments is such that they clearly should have been known, and raised, much closer to the 

outset of the case. 

 
8 The court grants Anatomage’s request for judicial notice of pleadings filed in this case.  (Evid. Code, § 452, 

subd. (d).) 
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On the other hand, the court agrees with Anatomage that CPT has not adequately 

explained how it would be materially prejudiced by the proposed amendments, particularly 

given the parties’ stipulation to continue the trial date to at least October 2, 2023.  The 

argument regarding prejudice is especially weak with respect to the proposed changes to 

paragraphs 10 and 13 of the answer.  It does not appear that either of these proposed changes 

would necessitate any additional discovery.  CPT contends that the amendment to paragraph 10 

would have an impact on undisputed material fact (“UMF”) No. 62 in its summary judgment 

motion.  The court disagrees, particularly given that UMF No. 62 explicitly cites the Notice to 

Cure or Quit that Anatomage now seeks to refer to in its answer. 

As for the proposed affirmative defenses, the court does see a potentially relevant 

connection between them and CPT’s motion for summary adjudication as to its breach of 

contract cause of action, but it appears that this can be remedied, given the parties’ stipulation 

to continue the trial to at least October 2.  It is not readily apparent to the court that any 

additional discovery would actually be needed regarding the defenses of illegality or frustration 

of purpose.  CPT certainly does not demonstrate that any would be needed.9 

III. IMPACT OF THE TRIAL DATE ON THE PRESENT MOTION 

Ultimately, the court finds that what tips the scale in favor of allowing the proposed 

amendments is the fact that the parties have stipulated to continue the trial date (again).  

Ordinarily, the court is extremely loath to continue a trial date, even by stipulation, and 

especially for a date that has already been continued once before.  But in this case, the parties 

had good cause to continue the original trial date of May 1, 2023, given that CPT’s summary 

judgment motion could not be heard before then.  (See Cole v. Superior Court (2022) 87 Cal. 

App. 5th 84 [trial court must hear timely filed summary judgment motion before commencing 

trial].)  In addition, the court now recognizes that it somewhat obliviously continued the trial to 

a date—August 21, 2023—that counsel had expressly indicated would pose a conflict with 

another trial.  As a result, the court finds good cause to grant the parties’ second stipulation to 

continue the trial date. 

As it happens, the Civil Division of the court is already severely over-set for trial 

during the week of October 2, 2023, and in fact, the court is severely over-set throughout 

October, November, and the first half of December, with the first available week being the 

week of December 18, 2023 and the second available week being the week of January 8, 2024.  

Accordingly, the court is inclined to continue the trial to one of those weeks.  Assuming it does 

so (or sets an even later date at the request of the parties), the court would be exceedingly hard-

pressed to find any prejudice arising out of the proposed amendments to Anatomage’s answer.  

December 18, 2023 is seven months from now. 

As for the summary judgment motion and the new affirmative defenses, two potential 

remedies for the current situation are: (1) to maintain the current hearing date of June 15, 2023 

 
9 Although CPT cites SVAP III Poway Crossings, LLC v. Fitness International, LLC (2023) 87 Cal.App.5th 882 in 

an effort to show that the proposed affirmative defenses of illegality and frustration of purpose are “frivolous,” the 

court is not prepared to make that determination at this time.  Until the court has a better understanding of the 

facts underlying the pending summary judgment motion—including complete briefing from both sides—the court 

cannot say that these defenses are obviously frivolous.  CPT’s argument as to the merits of these affirmative 

defenses is one that should ordinarily be raised in a motion that actually addresses the proposed pleading on the 

merits, not in a motion for leave to amend, unless the proposed amendment is so obviously frivolous and non-

viable as to be futile. 
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and grant CPT leave to address the new affirmative defenses for the first time in its reply brief, 

or (2) to order a brief continuance of the summary judgment hearing date to allow additional 

time for supplemental briefing.  The court is open to either possibility, given the stipulation and 

order to continue the trial. 

In short, the court GRANTS the motion for leave and invites the parties to address 

whether the week of December 18 or January 8 would be better for trial, as well as to address 

whether the hearing on the summary judgment motion needs to be continued.  In the absence of 

any appearance by the parties to address this tentative ruling, the court will select the 

December 18, 2023 trial date and maintain the current summary judgment hearing date, with 

an allowance for CPT to address the new affirmative defenses in a reply brief that exceeds the 

normal reply brief page limit by five pages. 

 

- oo0oo - 
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Calendar Line 10 

Case Name: Satrajit Chatterjee v. Google LLC 

Case No.: 22CV398683 

This is the third in a series of motions relating to the confidentiality of documents.  On 

April 13, 2023, the court heard and granted defendant Google LLC’s (“Google’s”) motion to 

seal (in part) and motion to enforce the stipulated protective order (in full)—the latter of which 

the court treated as another motion to seal.  Now before the court is Google’s motion to 

maintain the confidentiality designations in its prior document production.  Having conducted 

an in camera review of the documents at issue, the court GRANTS Google’s motion. 

It appears that Google’s document production (which was made in connection with the 

anti-SLAPP motion that the court (Judge Kirwan) heard on December 22, 2022) included 274 

pages, of which Google designated 257 pages as “confidential.”  Plaintiff Satrajit Chatterjee 

(“Chatterjee”) initially objected to all 257 pages, but then narrowed his objections to 234 

pages.  After Google filed the present motion on January 24, 2023, and two days before filing 

his opposition brief on May 5, 2023, Chatterjee then withdrew the vast majority of his 

objections, leaving only six documents at issue.  Google de-designated one of these six 

documents, leaving five for the court’s consideration. 

The court addresses these documents in the order in which they were submitted for an 

in camera review.  The court notes that these documents are primarily extremely long emails or 

email chains, filled with internal company jargon, and they refer to numerous Google 

employees, usually by first name only.  This makes them somewhat difficult to decipher, but 

the court has done its best: 

1. GOOG-CHATT-0000359 to GOOG-CHATT-0000362: This long email refers 

primarily to internal personnel matters.  It identifies a number of employees, including 

one employee’s apparent running of an unauthorized experiment on July 22, 2021.  The 

court finds that this document implicates the privacy rights of third-party Google 

employees and was properly designated. 

2. GOOG-CHATT-0000198 to GOOG-CHATT-0000201: This email chain appears to 

contain mostly non-confidential information, but it potentially implicates the third-party 

privacy rights of certain employees who are identified by first name.  The court finds 

that it was properly designated but that any necessary redactions to protect confidential 

information would likely be limited.  To the extent that Chatterjee wishes to use this 

document in a future court filing or at trial, the court expects the parties to meet and 

confer about the appropriate scope of any redactions. 

3. GOOG-CHATT-0000321 to GOOG-CHATT-0000328: This extremely long email 

chain appears to contain a significant amount of non-public information about Google’s 

research and analysis, as well as Chatterjee’s own internal research and analysis while 

employed at Google.  As such, it was properly designated. 

4. GOOG-CHATT-0000335 to GOOG-CHATT-0000338: This email chain appears to 

include internal company discussions about ongoing (non-public) work at Google, 

including unpublished research and analysis relating to the Nature paper.  As such, it 

was properly designated. 



 

22 
 

5. GOOG-CHATT-0000379 to GOOG-CHATT-0000386: This email chain includes an 

extensive amount of technical information; it embeds multiple internal documents 

generated at Google and discusses them in detail.  None of this information appears to 

be available to the public.  It was properly designated. 

Under the stipulated protective order, a party must have a “good faith” belief that at least some 

information on each page marked “confidential” is actually confidential.  (See November 2, 

2022 Stipulated Protective Order, ¶ 1.)  The foregoing designations meet this standard.  Of 

course, as noted above, if Chatterjee wishes to use any of the foregoing documents in court, he 

may do so after meeting and conferring in good faith with Google about possible redactions to 

these documents. 
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Calendar Line 11 

Case Name: Ke Fang v. Ritula Malhotra 

Case No.: 23CV411435 

I. Background 

 This is an unlawful detainer action brought by Plaintiff Ke Fang (“Fang”) against self-

represented Defendant Ritula Malhotra (“Malhotra”).  Fang formerly leased a portion of his 

residence located at 923 Delano Terrace #6, Sunnyvale, CA 94085 to Malhotra. 

 The original and still-operative complaint is a verified form complaint filed on 

February 22, 2023.  The complaint alleges that the lease was a month-to-month tenancy, which 

expired on January 31, 2023.  (Compl. at ¶ 6.)  It further alleges that the expired tenancy was 

exempt from the Tenant Protection Act of 2019 under two provisions: (1) Civil Code 

section 1946.2, subdivision (a) (stating in pertinent part that the Act only applies “after a tenant 

has continuously and lawfully occupied a residential real property for 12 months”), and (2) 

Civil Code section 1946.2, subdivision (e)(4) (stating that the Act does not apply to “[h]ousing 

accommodations in which the tenant shares bathroom or kitchen facilities with the owner who 

maintains their principal residence at the residential real property.”).  (Id. at ¶ 7.) 

 Attached as part of Exhibit 1 to the complaint is a copy of the original lease, signed by 

both parties on September 25, 2022, indicating that the lease was originally one for term 

requiring a 30-day notice for termination.  (See Exhibit 1, ¶ 2.) Also included in Exhibit 1 is a 

copy of a notarized “Landlord Tenant Agreement regarding Restraining Order and Lease End 

Date Amendment” signed by both parties on November 2, 2022.  Among other things, this 

amendment states in paragraph 2 that in return for certain considerations, “the parties agree to 

amend the lease end date to January 31, 2023.”  Paragraph 10 also states that “[i]f Landlord 

violates the RO or breaches this Agreement the Lease End Date will be set to September 30, 

2023 (instead of January 31, 2023).”  After November 2, 2022, the subject lease was no longer 

a lease for term requiring a 30-day notice to establish an end date but rather a lease for a fixed 

period that allegedly ended on January 31, 2023 by its own terms, without any further notice of 

any kind being required. 

 As noted above, Malhotra is self-represented, which is sometimes described as 

appearing in propria persona.  “[W]hen a litigant is appearing in propria persona, [she] is 

entitled to the same, but no greater, consideration than other litigants and attorneys.  Further, 

the in propria persona litigant is held to the same restrictive rules of procedure as an attorney.”  

(Burnete v. La Casa Dana Apartments (2007) 148 Cal.App.4th 1262, 1267, internal citations 

omitted).)  Self-represented litigants are entitled to the same, but no greater, consideration than 

other litigants and attorneys. (County of Orange v. Smith (2005) 132 Cal.App.4th 1434, 1444.)  

Self-represented litigants “are held to the same standards as attorneys” and must comply with 

the rules of civil procedure. (Kobaysahi v. Superior Court (2009) 175 Cal.App.4th 536, 543; 

see also Rappleyea v. Campbell (1994) 8 Cal.4th 975, 984-985 [“A doctrine generally 

requiring or permitting exceptional treatment of parties who represent themselves would lead 

to a quagmire in the trial courts, and would be unfair to the other parties to litigation.”].)   

 Malhotra initially filed a demurrer to the complaint on March 21, 2023, which was set 

for a hearing on April 27, 2023.  Three days before the hearing, on April 24, 2023, Malhotra 

took that demurrer off calendar and filed a second, “amended” demurrer, which the clerk’s 
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office set for hearing on May 25, 2023.  Fang filed an opposition to this second “amended” 

demurrer on May 3, 2023.  In addition, Fang filed an ex parte application to advance the May 

25, 2023 hearing date, given that counsel was not available on this new, arguably unauthorized 

hearing date.10  In view of the circumstances, the court issued an order advancing the hearing 

date on the present, “amended” demurrer to May 18, 2023.  In that order, the court also stated 

that Fang could file an additional opposition by May 10, 2023 and Malhotra could file an 

optional reply by May 15, 2023.  No additional opposition was filed by May 10, 2023.   

 Rather than file a reply, Malhotra filed a further amended demurrer on May 15, 2023, 

adding new arguments and extrinsic evidence that were not presented in the earlier demurrers.  

On its own motion, the court strikes the new matter contained in this unauthorized amendment 

pursuant to Code of Civil Procedure section 436.   

II. Demurrer to the Complaint 

A. Legal Standard 

 The court, in ruling on a demurrer, treats it “as admitting all material facts properly 

pleaded, but not contentions, deductions or conclusions of fact or law.”  (Piccinini v. Cal. 

Emergency Management Agency (2014) 226 Cal.App.4th 685, 688, citing Blank v. Kirwan 

(1985) 39 Cal.3d 311, 318.)  “A demurrer tests only the legal sufficiency of the pleading.  It 

admits the truth of all material factual allegations in the complaint; the question of plaintiff’s 

ability to prove these allegations, or the possible difficulty in making such proof does not 

concern the reviewing court.”  (Committee on Children’s Television, Inc. v. General Foods 

Corp. (1983) 35 Cal.3d 197, 213-214.)  Facts appearing in exhibits attached to the complaint 

are given precedence over inconsistent allegations in the complaint itself.  (See Barnett v. 

Fireman’s Fund Ins. Co. (2001) 90 Cal.App.4th 500, 505 [“[T]o the extent the factual 

allegations conflict with the content of the exhibits to the complaint, we rely on and accept as 

true the contents of the exhibits and treat as surplusage the pleader’s allegations as to the legal 

effect of the exhibits.”]; Foxen v. Carpenter (2016) 6 Cal.App.5th 284, 288 [citing and quoting 

Barnett].) 

 In ruling on a demurrer, the court may not consider extrinsic evidence.  Accordingly, 

the court has not considered Malhotra’s declaration submitted with her April 24, 2023 

demurrer, or any extrinsic evidence filed on April 27, 2023.11 

 Malhotra demurs to the complaint on the basis that “it fails to state a cause of action 

and is uncertain.”  (April 24, 2023 Notice of Demurrer and Demurrer.) 

 
10 Fang also requested that the court issue an ex parte order overruling the amended demurrer, given that it was 

untimely and improper. 
11 On April 27, 2023 Defendant filed an amended notice for her “amended” demurrer.  This was accompanied by 

an unauthorized second memorandum of points and authorities and an unauthorized second declaration with 

attached documents.  The court has not considered the second memorandum, second declaration, and attached 

documents. 
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B. Analysis 

  1. Uncertainty 

 “[D]emurrers for uncertainty are disfavored, and are granted only if the pleading is so 

incomprehensible that a defendant cannot reasonably respond.” (Mahan v. Charles W. Chan 

Ins. Agency, Inc. (2017) 14 Cal.App.5th 841, 848, fn. 3, citing Lickiss v. Financial Industry 

Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.)  “A demurrer for uncertainty is 

strictly construed, even where a complaint is in some respects uncertain, because ambiguities 

can be clarified under modern discovery procedures.” (A.J. Fistes Corp. v. GDL Best 

Contractors, Inc. (2019) 38 Cal.App.5th 677, 695.) 

 Malhotra’s demurrer to the complaint on uncertainty grounds is OVERRULED.  It is 

apparent from the arguments in her papers that Malhotra understands the allegations of the 

complaint, including the fact that it asserts an action for unlawful detainer based upon the 

original lease and November 2, 2022 amendment between the parties.  There is no true 

uncertainty. 

  2. Failure to State Sufficient Facts 

 “An unlawful detainer action is a summary proceeding ordinarily limited to resolution 

of the question of possession.”  (Vella v. Hudgins (1977) 20 Cal.3d 251, 255 (Vella); Malkoskie 

v. Option One Mortgage Corp. (2010) 188 Cal.App.4th 968, 973 (Malkoskie).)  “Unlawful 

detainer actions are authorized and governed by state statute.  [Citation.]  The statutory scheme 

is intended and designed to provide an expeditious remedy for the recovery of possession of 

real property.  [Citation.]  Unlawful detainer actions are, accordingly, of limited scope, 

generally dealing only with the issue of right to possession and not other claims between the 

parties, even if related to the property.  [Citation.]  Damages are commensurately limited to 

those incurred because of wrongful possession.  [Citation.]  Nevertheless, unlawful detainer 

proceedings are procedurally technical, with stringent service and notice requirements, and 

stringent procedural deadlines.  [Citations.]”  (Larson v. City and County of San Francisco 

(2011) 192 Cal.App.4th 1263, 1297.)   

 Malhotra’s demurrer to the complaint on the ground that it fails to state facts sufficient 

to support an unlawful detainer cause of action is also OVERRULED, as follows. 

 Malhotra first asserts that the complaint fails to state sufficient facts because “[t]he 

complaint alleges that there was a lease terminable on 30 days’ notice, but does not allege that 

such a notice was given.”  As noted above, the November 2022 amendment attached to the 

complaint provides that the lease ends on January 31, 2023; but that if the landlord violates the 

restraining order or breaches the agreement, it ends on September 30, 2023.  Malhotra argues 

that “Plaintiff . . . does not allege that the basis of the eviction is expiration of the lease 

[complaint para 11].  No notice of termination is attached, nor any notice of breach or 

otherwise.”  (Malhotra’s April 24, 2023 combined Notice of Demurrer, Demurrer and Memo. 

of Points and Authorities at p.3:22-27.)  

 This is not a basis for sustaining a demurrer.  The complaint’s allegation in ¶ 6 that the 

lease expired by its own terms on January 31, 2023 is a factual allegation that must be accepted 

as true on demurrer, regardless of whether the box in ¶ 11 of the form complaint is checked.  

The complaint’s allegation regarding the expiration of the lease is consistent with and 
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supported by Exhibit 1 to the complaint, which confirms that Malhotra expressly agreed to the 

transformation of the lease from a month-to-month tenancy to a fixed term lease (ending on 

January 31, 2023 or September 30, 2023).   Once the lease expired on its own terms, as the 

complaint alleges, there was no requirement that a notice of termination or breach be served.  

The proper interpretation of the original lease and November 2022 amendment is a question of 

law for the court, even on a demurrer.  Generally, “[i]t is . . . solely a judicial function to 

interpret a written instrument unless the interpretation turns on the credibility of extrinsic 

evidence.”  (Consolidated Theatres, Inc. v. Theatrical Stage Employees Union (1968) 69 

Cal.2d 713, 724.)  “The interpretation of a contract is a question of law unless the interpretation 

turns on the credibility of extrinsic evidence.”  (Sierra Vista Regional Medical Center v. Bonta 

(2003) 107 Cal.App.4th 237, 245.)    

 Second, Malhotra argues that “the rental agreement provides for monthly payments. 

Civil Code § 1946 provides for termination of a monthly tenancy by 30-day notice, but no such 

notice is alleged.  Code of Civil Procedure § 1166 requires that a copy of the alleged notice be 

attached to the complaint where the eviction is based upon such notice.”  (April 24, 2023 

combined Notice of Demurrer, Demurrer and Memo. of Points and Authorities at p. 4:4-7.) 

 Again, this is not a basis for sustaining a demurrer to the complaint on the ground of 

insufficiency of the allegations.  The complaint does not allege an eviction based upon the 

termination of a monthly tenancy; it alleges the expiration of the lease on January 31, 2023.  

The amendment signed by Malhotra establishes that the Lease ceased being a month-to-month 

tenancy and became a fixed term lease in November 2022.   

 As the demurrer is overruled in its entirety, Malhotra must answer the complaint within 

five days of notice of service of this order.  (See Code Civ. Proc., §§ 472a(b) and 1167.3.) 
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