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I. INTRODUCTION

Responding Partied object to the declarations submitted by the Northern Cities2. Two of

the declarations are by civil engineers and yet are replete with opinion testimony about the Santa

Maria Valley Groundwater Basin, hydrological connectivity, groundwater flow rate and direction,

the effects of groundwater extraction, sustainable yield, and other matters on which they are not

competent to testify as experts. The declarations do not demonstrate qualifications of these

declarants in hydrogeology —the only expert field relevant to most of the key opinions they

express. Moreover, all three declarations state conclusions without any adequate foundation in

admissible evidence. They purport to paraphrase information from other documents, only a few

of which are attached to their declarations, and some of which are not even identified. This

secondary evidence of the contents of out-of-court writings is not admissible. Two of the

declarations also contain statements that purport to interpret the terms of the 2005 Stipulation and

Judgment, thereby attempting to usurp this Court's role in interpreting and applying its own

judgment.

The Northern Cities have failed to establish either the evidentiary bases or the

qualifications necessary to make the opinions expressed in the declarations admissible as expert

testimony.

II. LACK OF EXPERT QUALIFICATIONS IN SUBJECT MATTER

Responding Parties object to, and asks the Court to disregard, the inadmissible opinion

testimony in the Declarations of James Garing and Jeffery Szytel.

Expert opinions are inadmissible unless the Northern Cities establish the qualifications of

these experts and the basis of their opinions. "[T]he qualifications of an expert must be related to

the particular subject upon which he is giving expert testimony. Consequently, the field of

expertise must be carefully distinguished and limited, and qualifications on related subject matter

1 "Responding Parties" includes Nipomo Community Services District, Golden State Water
Company, Phillips 66, Rural Water Company, and Woodlands Mutual Water Company.

2 "Northern Cities" includes the City of Pismo Beach, the City of Arroyo Grande, and the City of
Grover Beach. -1-
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are insufficient." Howard Entertainment, Inc. v. Kudrow (2012) 208 Ca1.App.4th 1102, 1115

(citations and internal quotation marks omitted); accord, Littlefield v. County of Humboldt (2013)

218 Ca1.App.4th 243, 256; see also Hayman v. Block (1986) 176 Ca1.App.3d 629, 642-644 (trial

court must consider competency of evidence presented on summary judgment). Here, the

Northern Cities offer the declarations of Mr. Garing and Mr. Szytel, neither of whom is a

hydrogeologist, as evidence of various conclusions concerning hydrogeologic conditions in the

groundwater basin.

Garing Declaration: Mr. Garing states in Paragraph 5 of his declaration that "the

conclusions and opinions stated herein are based upon my special skill, experience, training and

education in the field of civil engineering ..." However, Mr. Garing has not provided any

evidence to demonstrate that his background as a civil engineer qualifies him to provide expert

opinion on hydrogeological issues, such as the opinions offered in Paragraphs 6-10, 12, 20, 22-23,

and 25-27 of his declaration. Responding Parties object to each of these statements as improper

opinion testimony.

Szytel Declaration: Mr. Szytel states in Paragraph 3 of this declaration that the

conclusions and opinions stated in his declaration are based "upon my special knowledge, skill,

experience, training and education in the field of engineering." As with Mr. Garing, Mr. Szytel

has not provided any evidence to establish that his background as a civil engineer qualifies him to

opine on hydrogeological issues, such as the opinions offered in Paragraphs 10, and 13-15 of his

declaration. Responding Parties object to each of these statements as improper opinion

testimony.

///

///

///

///

///

///

-2-
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III. SPECIFIC OBJECTIONS TO DECLARATIONS

Responding Parties respectfully request that the Court also consider and rule on each of

the following specific objections.

A. OBJECTIONS TO THE DECLARATION OF JAMES GARING

EVIDENCE OBJECTED TO GROUNDS FOR OBJECTION 
COURT'S
RULING

Paragraph 6: The 1979 report 1. Inadmissible Opinion (Evid. Code §§ 720(a); ❑Sustained
by the California Department of 801): Declarant purports to summarize and ❑Overruled
Water Resources (DWR) interpret a report regarding the hydrologic
contains a 1965 dated diagram condition of a portion of the groundwater
showing small pumping basin, but is not qualified to testify as an
depressions on the Nipoma Mesa expert witness as to hydrogeologic issues.
reaching a depth of about 10-feet (Howard Entertainment v. Kudrow (2012) 208
above sea level. The same DWR Ca1.App.4th 1102, 1115 (The qualifications of
Report contains another diagram an expert must pertain to the particular subject
dated 1975 which also shows upon which he is giving expert testimony and
pumping depressions on the qualifications on related subject matter are
Nipomo Mesa, but by 1975 the insufficient)).
depressions had grown much
larger in size. 2. Lacks Foundation (Evid. Code § 702): ❑Sustained

Declarant has not proffered any preliminary or ❑Overruled
contextual evidence or otherwise laid a
foundation for admission of portions of the
DWR Report referenced in Paragraph 6.

3. Hearsay (Evid. Code § 1200): Summarizing ❑Sustained
an out-of-court writing to prove the truth of ❑Overruled
the matter asserted is inadmissible hearsay.
Declarant is improperly seeking to introduce
inadmissible hearsay in the guise of offering
an expert opinion. (People v. Coleman (2007)
40 Cal. App. 4th 582, 607-08.)

4. Secondary Evidence Rule (Evid. Code ❑Sustained
§§ 1521; 1523(a)): The DWR report speaks ❑Overruled
for itself, and secondary evidence in the form
of the declarant's opinion as to its content or
meaning, either as lay or expert witness
testimony, is unnecessary and unfair. Further,
the material terms of the report and
conclusions to be drawn therefrom are in
dispute. None of the exceptions to the
inadmissibility of oral evidence to prove the
content of a writing are applicable.

-3-
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~VID~NCE OBJECTED TO GROUNDS FUR OBJECTION 
COURT'S
RULING

Paragraph 7: DWR's Report of 5. Inadmissible Opinion (Evid. Code §§ 720(a); ❑Sustained
2002 contains a diagram dated 801): Declarant purports to summarize and ❑Overruled
1995 showing a still larger interpret a report regarding the hydrologic
pumping depression on the condition of a portion of the groundwater
Nipomo Mesa, which had basin, but is not qualified to testify as an
multiplied in area over that expert witness as to hydrogeologic issues.
shown on the 1975 diagram, (Howard Entertainment v. Kudrow (2012) 208
reaching a depth of 10-feet below Ca1.App.4th 1102, 1115 (The qualifications of
sea level. an expert must pertain to the particular subject

upon which he is giving expert testimony and
qualifications on related subject matter are
insufficient)).

6. Lacks Foundation (Evid. Code § 702): ❑Sustained
Declarant has not proffered any preliminary or ❑Overruled
contextual evidence or otherwise laid a
foundation for admission of portions of the
DWR Report referenced in Paragraph 7.

7. Hearsay (Evid. Code § 1200): Summarizing ❑Sustained
an out-of-court writing°to prove the truth of ❑Overruled
the matter asserted is inadmissible hearsay.
Declarant is seeking to introduce inadmissible
hearsay in the guise of offering an expert
opinion. (People v. Coleman (2007) 40 Cal.
App. 4th 582, 607-08.)

8. Secondary Evidence Rule (Evid. Code ❑Sustained
§§ 1521; 1523(a)): The DWR report speaks ❑Overruled
for itself, and secondary evidence in the form
of the declarant's opinion as to its content or
meaning, either as lay or expert witness
testimony, is unnecessary and unfair. Further,
the material terms of the report and
conclusions to be drawn therefrom are in
dispute. None of the exceptions to the
inadmissibility of oral evidence to prove the
content of a writing are applicable.

9. Ambiguous: The declarant fails to explain or ❑Sustained
demonstrate that the 2002 DWR Report shows ❑Overruled
a "still larger pumping depression." This
interpretation of the DWR Report, which is
not in evidence, is unhelpful either as an
expert or a lay opinion, and is of no probative
value.

-4-
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EVIDENCE 013JECTED TO GROUNDS FOR OBJECTION 
COURT'S
RULING

Paragraph 8: The Nipomo 10. Inadmissible Opinion (Evid. Code §§ 720(a); ❑Sustained
Mesa Management Area 801): Declarant purports to summarize and ❑Overruled
(NMMA) annual report for 2009 interpret a report regarding the hydrologic
contains a diagram which shows condition of a portion of the groundwater
the aforementioned pumping basin, but is not qualified to testify as an
depression covering a much expert witness as to hydrogeologic issues.
larger area than DWR's 1995 (Howard Entertainment v. Kudrow (2012) 208
dated diagram reaching a depth Ca1.App.4th 1102, 1115).
of 10-feet below sea level. The
NMMA's 2009 diagram also 11. Lacks Foundation (Evid. Code § 702): ❑Sustained

shows that a ridge of Declarant has not proffered any preliminary or ❑Overruled

groundwater that had once contextual evidence or otherwise laid a

existed between the NMMA and foundation for admission of portions of the

the NCMA had nearly NMMA Report referenced in Paragraph 8.

disappeared, falling from
approximately 50-feet above sea 12. Hearsay (Evid. Code § 1200): Summarizing ❑Sustained
level in 1999 to less than 5-feet an out-of-court writing to prove the truth of ❑Overruled
above sea level by Fa112009. the matter asserted is inadmissible hearsay.

Declarant is seeking to introduce inadmissible
hearsay in the guise of offering an expert
opinion. (People v. Coleman (2007) 40 Cal.
App. 4th 582, 607-08.)

13. Secondary Evidence Rule (Evid. Code ❑Sustained
§§ 1521; 1523(a)): The NMMA report speaks ❑Overruled
for itself, and secondary evidence in the form
of the declarant's opinion as to its content or
meaning, either as lay or expert witness
testimony, is unnecessary and unfair. Further,
the material terms of the report and -'
conclusions to be drawn therefrom are in
dispute. None of the exceptions to the
inadmissibility of oral evidence to prove the
content of a writing are applicable.

Paragraph 9: Another example 14. Inadmissible Opinion (Evid. Code §§ 720(a); ❑Sustained
of falling groundwater surfaces 801): Declarant purports to summarize and ❑Overruled
under the NCMA is the vicinity interpret a report regarding the hydrologic
of Cypress Ridge. Cleath and condition of a portion of the groundwater
Associates prepared a diagram basin, but is not. qualified to testify as an
dated 1992 showing Ground expert witness as to hydrogeologic issues.
Water Elevations at several (Howard Entertainment v. Kudrow (2012) 208
corners of the future Cypress Ca1.App.4th 1102, 1115).
Ridge development as follows:
Northeast Corner: 95; West 15. Lacks Foundation (Evid. Code § 702): The ❑Sustained

Corner: 30; South Corner: 20. declarant has not proffered any preliminary or ❑Overruled
contextual evidence or otherwise laid a
foundation for admission of the referenced
Cleath and Associates diagram as referenced
in Paragraph 9.

~, -5-
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EVIDENCE OBJECTED TO GROUNDS FOR OBJECTION 
COURT'S
RULING

16. Hearsay (Evid. Code § 1200): Summarizing ❑Sustained
an out-of-court writing to prove the truth of ❑Overruled
the matter asserted is inadmissible hearsay.
Declarant is seeking to introduce inadmissible
hearsay in the guise of offering an expert
opinion. (People v. Coleman (2007) 40 Cal.
App. 4th 582, 607-08.)

17. Secondary Evidence Rule (Evid. Code ❑Sustained
§§ 1521; 1523(a)): The Cleath and Associates ❑Overruled
diagram speaks for itself, and secondary
evidence in the form of the declarant's
opinion as to its content or meaning, either as
lay or expert witness testimony, is
unnecessary and unfair. Further, the material
terms of the report and conclusions to be
drawn therefrom are in dispute. None of the
exceptions to the inadmissibility of oral
evidence to prove the content of a writing are
applicable.

Paragraph 11: The June 30, 18. Inadmissible Opinion (Evid. Code.§§ 720(a); ❑Sustained
2005 Stipulation contains the 801): The declarant is not qualified as an ❑Overruled
following relevant provisions: expert witness to opine on legal issues,
Nipomo Community Services including the meaning of the 2005 Stipulation.
District (NCSD) agreed to (Cooper Companies v. Transcontinental Ins.
purchase and transmit 2,500 acre- Co. (1995) 31 Cal. App. 4th 1094 (expert
feet or more of Nipomo testimony on the interpretation of contract
Supplemental Water each year. inappropriate).)
NCSD and Santa Maria agreed to
employ their best efforts to
timely implement the Nipomo
Supplemental Water Project.
NCSD, Woodlands MWC,
SCWC and RWC agreed to
purchase the Nipomo
Supplemental Water. New urban
uses on land that in 2005 was
within the service area or sphere
of influence of a municipality, or
a publicly regulated utility shall
provide the water demand
associated with that development
or a water resource fee to offset
the water demand associated with
that development. The
Stipulation also indicates that if
potentially severe water shortage
conditions in NMMA have been
reached, measures shall be
implemented to reduce
groundwater use.

-6-
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EVIDENCE OBJECTED TO GROUNDS FOR OBJECTION 
COURT'S
RULING

Paragraph 12: It is my opinion 19. Inadmissible Opinion (Evid. Code §§ 720(a); ❑Sustained
that the June 30, 2005 Stipulation 801): The declarant is not qualified as an ❑Overruled
requirement for NCSD to expert witness to opine on legal issues,
purchase 2,500 acre-feet per year including the meaning of the 2005 Stipulation,
(AFY) of Nipomo Supplemental and is further not qualified to opine on
Water annually was insufficient. hydrogeologic issues. (Summers v. A.L.

Gilbert Co. (1999) 69 Ca1.App.4th 1155,
1180-81 (Expert opinion on the legal
interpretation of contracts is not
inadmissible)).

Paragraph 14: In 2005, NMMA 20. Inadmissible Opinion (Evid. Code §§ 720(a); D Sustained

pumped approximately 10,900 801): The declarant purports to opine on ❑Overruled
acre-feet. Adjusting for return hydrogeologic issues and pumping by
flow equals a consumptive use in NMMA, but is not qualified as an expert
the NMMA for 2005 of witness to testify as to this subject matter.
approximately 8,900 acre-feet. (Howard Entertainment v. Kudrow (2012) 208
Subtracting the DWR Ca1.App.4th 1102, 1115).
Dependable Yield of 4,800 to
6,000 AFY from this figure 21. Lacks Foundation and Assumes Facts Not ❑Sustained

equals a deficit in 2005 of in Evidence (Evid. Code § 403): Declarant ❑Overruled

between 2,900 and 4,100 acre- has failed to provide a foundation for the

feet. purported levels of pumping, return flows,
consumptive use, dependable yield or
"deficit," and assumes these facts which are in
dispute and are not in evidence. No facts are
in evidence regarding the purported level of
pumping to substantiate the statement. People
v. Heldenburg (1990) 219 Ca1.App3d 468,
472; Brokopp v. Ford Motor Co. (1977) 71
Ca1.App.3d 841, 858 (expert opinion may not
be based on facts not in evidence).

Paragraph 15: It is my opinion 22. Inadmissible Opinion (Evid. Code §§ 720(a); ❑Sustained
that timely implementation of the 801): The declarant is not qualified as an ❑Overruled
Nipomo Supplemental Water expert witness to opine on legal issues,
would have involved a planning, including the meaning of the 2005 Stipulation,
environmental and construction and i. (Cooper Companies v.
period of about four years from Transcontinental Ins. Co. (1995) 31 Cal. App.
the date the Stipulation was 4th 1094 (expert testimony on the
incorporated into the Judgment interpretation of contract inappropriate).)
(2008) and would have delivered
that water to the NMMA by 23. Lacks Foundation and Assumes Facts Not D Sustained

2012. in Evidence (Evid. Code § 403): Declarant ❑Overruled
has failed to provide a foundation regarding
the time needed to implement the Nipomo
Supplemental Water Supply Project, and these
facts which are in dispute, are not in evidence.

-7-
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EVIDENCE OBJECTED TO GROUNDS F012 OBJECTION 
COURT'S
RULING

Paragraph 17: In 2008, 24. Lacks Foundation and Assumes Facts Not ❑Sustained
groundwater use in the NMMA in Evidence (Evid. Code § 403): Declarant ❑Overruled
was approximately 12,500 AFY. has failed to provide a foundation regarding
In 2014, groundwater use in groundwater use in the NMMA between
NMMA was approximately 2008-2014, and these facts which are in
16,000 acre-feet. While under dispute, are not in evidence.

E-FILED: Dec 9, 2015 4:04 PM, Superior Court of CA, County of Santa Clara, Case #1-97-CV-770214 Filing #G-79048
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EVIDENCE OBJECTED TO GROUNDS FOR OBJECTION 
COURT'S
RULING

Paragraph 20: As of Fa112014, 29. Inadmissible Opinion (Evid. Code §§ 720(a); ❑Sustained
much of the groundwater surface 801): Declarant purports to opine on ❑Overruled
under the NMMA, and in a hydrogeologic issues of the groundwater
Northwest direction leading to basin, but is not qualified to testify as an
the Southern portion of NCMA, expert witness as to hydrogeologic issues.
was at elevation zero, with (Howard Entertainment v. Kudrow (2012) 208
depressions as deep as 10-feet Ca1.App.4th 1102, 1115).
below sea level in the NMMA.
The 50-foot groundwater 30. Lacks Foundation and Assumes Facts Not ❑Sustained

contour, which in 1999 separated in Evidence (Evid. Code § 403): Declarant ❑Overruled

NCMA from NMMA and has failed to provide a foundation regarding

protected NCMA insuring 1,300 any of the purported facts in Paragraph 20,

AFY flow to NCMA and flow to and these facts which are in dispute, are not in

the ocean, has migrated some six evidence.

miles to the Southeast.

Paragraph 22: Because of the 31. Inadmissible Opinion (Evid. Code §§ 720(a); D Sustained

lack of timely bringing of 801): Declarant purports to opine on ❑Overruled
Nipomo Supplemental Water to hydrogeologic conditions of the groundwater
the NMMA, or timely bringing of basin, but is not qualified to testify as an
water for new development, a expert witness as to hydrogeologic issues.
widening cumulative deficit of (Howard Entertainment v. Kudrow (2012) 208
groundwater has accrued in Ca1.App.4th 1102, 1115).
NMMA at the rate of more than
2,500 AFY since-2012, or an 32. Lacks Foundation and Assumes Facts Not ❑Sustained

amount of more than 7,500 acre- in Evidence (Evid. Code § 403): Declarant ❑Overruled

feet by end of 2015. In addition, has failed to provide a foundation regarding

at least an average 250 AFY for the alleged causal link in Paragraph 22

new development should have between the claimed lack of "bringing of

been brought to NMMA since Nipomo Supplemental Water to the NMMA

2005 or an additional deficit of or timely bringing of water for new

2,500 acre-feet. development" and the purported ground water
deficit in the NMMA or the conclusions as to
the amount of groundwater that "should have
been brought to NMMA." No foundational
facts are in evidence regarding these matters.

33. Conclusory: The declarant fails to provide a ❑Sustained
reasoned explanation as to his purported ❑Overruled
causal link in Paragraph 22 between the "lack
of timely bringing of Nipomo Supplemental
Water" and the purported "cumulative
deficit." Declarant does not attempt to
explain why the purported deficit is not due to
other factors, including the State's historic
drought. When an expert's opinion is purely
conclusory because unaccompanied by a
reasoned explanation connecting the factual
predicates to the ultimate conclusion, that
opinion has no evidentiary value because an
expert opinion is worth "no more than the
reasons and factual data upon which they are
based." Kelley v. Trunk (1998) 66 Ca1.App.4th
519, 523-525.)

NMMA PARTIES' EVIDENTIARY OBJECTIONS TO DECLARATIONS SUBMITTED
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~VID~NCE OBJECTED TO GROUNDS FOR OBJECTION 
COURT'S
RULING

Paragraph 23: Importantly, the 34. Inadmissible Opinion (Evid. Code §§ 720(a); ❑Sustained
above-described deficits are 801): Declarant purports to opine on ❑Overruled
minor compared to the "big hydrogeologic conditions of the groundwater
picture" in the NMMA since basin, but is not qualified to testify as an
2005. Pumping in the NMMA expert witness as to hydrogeologic issues.
has increased dramatically since (Howard Entertainment v. Kudrow (2012) 208
the 2005 stipulation, growing Cal.App.4th 1102, 1115).
from 10,800 AFY in 2005 to
approximately 16,000 AFY in 35. Lacks Foundation and Assumes Facts Not ❑Sustained

2014. in Evidence (Evid. Code § 403): Declarant ❑Overruled
has failed to provide a foundation with
admissible evidence regarding the allegation
in Paragraph 23 that pumping in the NMMA
has increased dramatically since the 2005
Stipulation, or that one kind of alleged deficit
is "minor" compared to other alleged deficits.
No foundational facts are in evidence
regarding these matters.

36. Conclusory. When an expert's opinion ❑Sustained
consists of vague pronouncements or ❑Overruled
conclusory statements unaccompanied by a
reasoned explanation connecting the factual
predicates to the ultimate conclusion, that
opinion has no evidentiary value because an
expert opinion is worth "no more than the
reasons and factual data upon which they are.
based." Kelley v. Trunk (1998) 66 Ca1.App.4th
519, 523-525.)

Paragraph 24: Using DWR's 37. Inadmissible Opinion (Evid. Code §§ 720(a); ❑Sustained
estimate of dependable yield for 801): Declarant purports to opine on ❑Overruled
the NMMA (4,800 to 6,000 hydrogeologic conditions of the groundwater
AFY) the NMMA deficit is as basin, but is not qualified to testify as an
follows:... expert witness as to hydrogeologic issues.

(Howard Entertainment v. Kudrow (2012) 208
Ca1.App.4th 1102, 1115).

38. Lacks Foundation and Assumes Facts Not ❑Sustained
in Evidence (Evid. Code § 403): Declarant ❑Overruled
provides no foundation for the statements in
Paragraph 24 attributed to DWR "estimates of
dependable yield," which estimates are not in
evidence.
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Paragraph 25: The above 39. Inadmissible Opinion (Evid. Code §§ 720(a); ❑Sustained
deficits are evidenced by the 801): Declarant purports to opine on ❑Overruled
growing pumping depressions, hydrogeologic conditions of the groundwater
falling groundwater surface basin, but is not qualified to testify as an
elevations throughout the expert witness as to hydrogeologic issues.
NMMA and the migration of 50- (Howard Entertainment v. Kudrow (2012) 208
foot groundwater• contour more Ca1.App.4th 1102, 1115).
than 6. miles Southeast. 

40. Lacks Foundation and Assumes Facts Not ❑Sustained
in Evidence (Evid. Code § 403): Declarant ❑Overruled
provides no foundation for the statements in
Paragraph 25 alleging that claimed
groundwater deficits are "evidenced" by
growing pumping depressions, groundwater
service levels, and the migration of water.

41. Conclusory: The declarant fails to provide a ❑Sustained
reasoned explanation for his conclusion that ❑Overruled
purported dependable yield deficits are the
cause of growing depressions, groundwater
surface elevations, and the migration of
subsurface groundwater contour. When an
expert's opinion is purely conclusory because
unaccompanied by a reasoned explanation
connecting the factual predicates to the
ultimate conclusion, that opinion has no
evidentiary value because an expert opinion is
worth "no more than the reasons and factual
data upon which they are based." Kelley v.
Trunk (1998) 66 Cal.App.4th 519, 523-525.)

Paragraph 26: Because of the 42. Inadmissible Opinion (Evid. Code §§ 720(a); ❑Sustained
NMMA's (1) failure to bring 801): Declarant purports to opine on ❑Overruled
Nipomo Supplemental Water in a hydrogeologic conditions of the groundwater
timely fashion and in the agreed- basin, but is not qualified to testify as an
upon amounts, (2) failure to bring expert witness as to hydrogeologic issues.
in water for new development in (Howard Entertainment v. Kudrow (2012) 208
a timely manner, and (3) Ca1.App.4th 1102, 1115).
increasing pumping in the
NMMA far beyond its 43. Lacks Foundation and Assumes Facts Not ❑Sustained

dependable yield, the NCMA in Evidence (Evid. Code § 403): Declarant ❑Overruled

finds itself in the path of seawater provides no foundation for the statements in

intt•usion with its coastal sentry Paragraph 26 alleging a causal link between

well water elevations at record claimed acts or failures to act and the potential

low levels in Fa112014 and these seawater intrusion within the NCMA. No facts

levels are expected to be lower are in evidence is laid for any of the

yet in Fa112015. purported facts therein, nor is a rationale
provided to support a claimed expert opinion.
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44. Conclusory. The declarant fails to provide a ❑Sustained
reasoned explanation as to his conclusions ❑Overruled
alleging a causal link between claimed acts or
failures to act and the potential seawater
intrusion within the NCMA. Declarant
conspicuously does not even attempt to
explain why the purported seawater intrusion
is not caused by the State's historic drought.
When an expert's opinion is purely conclusory
because unaccompanied by a reasoned
explanation connecting the factual predicates
to the ultimate conclusion, that opinion has no
evidentiary value because an expert opinion is
worth "no more than the reasons and- factual
data upon which they are based." Kelley v.
Trunk (1998) 66 Ca1.App.4th 519, 523-525.)

Paragraph 27: If the NCMA is 45. Inadmissible Opinion (Evid. Code ❑Sustained
to avoid seawater intrusion, it is §§ 720(a); 801): Declarant purports to opine ❑Overruled
my opinion that the NMMA must on hydrogeologic conditions of the
drastically reduce pumping and groundwater basin, but is not qualified to
also import sufficient water to testify as an expert witness as to
refill the present groundwater hydrogeologic issues. (Howard Entertainment
deficit so that groundwater flow v. Kudrow (2012) 208 Cal.App.4th 1102,
will resume from the NMMA to 1115).
the NCMA and towards the
ocean. 46. Lacks Foundation and Assumes Facts Not ❑Sustained

in Evidence (Evid. Code § 403): Declarant ❑Overruled
has provided no foundation for the assertion in
Paragraph 27 that groundwater flow has
reversed. No foundational facts are in
evidence regarding these matters.
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47. Conclusory: The declarant fails to provide a ❑Sustained
reasoned explanation as to his conclusions ❑Overruled
alleging a causal link between claimed acts or
failures to act and the purported reversal of
subsurface flows, and on the contrary, that
acts by NMMA would reverse groundwater
flows towards NCMA. When an expert's
opinion is purely conclusory because
unaccompanied by a reasoned explanation
connecting the factual predicates to the
ultimate conclusion, that opinion has no
evidentiary value because an expert opinion is
worth "no more than the reasons and factual
data upon which they are based." Kelley v.
Trunk (1998) 66 Cal.App.4th 519, 523-525.)

B. OBJECTIONS TO THE DECLARATION OF PAUL ARNOLD SORENSEN

EVIDENCE OBJECTED TO GROUNDS FOR OBJECTION 
COURT'S
RULING

Paragraph 8: Water elevations 1. Lacks Foundation and Assumes Facts Not D Sustained

measured throughout the NCMA in Evidence (Evid. Code § 403): Declarant ❑Overruled
in Apri12015 were lower in all has provided no foundation for the statements
monitoring points compared to in Paragraph 8 relating to a lowering of
previous measurements in groundwater elevations compared to historic
January 2015. Furthermore, the conditions. No basis is provided to support
Apri12015 water elevations were this conclusion as an expert opinion and the
lower in almost all monitoring cited underlying "facts" are not in evidence.
wells compared to Apri12014
(one year earlier). The declines in 2• Conclusory: Declarant fails to provide a D Sustained

water elevations ranged from reasoned explanation as to how comparison of ❑Overruled

1.27 feet to 5.30 feet. Along the current groundwater levels to data points

coast, groundwater elevations ranging back only as far as April 2013, during

were generally below 5 feet drought conditions, demonstrates a decline in

above sea level, which represents groundwater levels. When an expert's opinion

a lowering of water elevations is purely conclusory because unaccompanied

from normal historic conditions. by a reasoned explanation connecting the

A comparison with Spring 2013 factual predicates to the ultimate conclusion,

groundwater elevations shows that opinion has no evidentiary value because

that current levels are about 10 to an expert opinion is worth "no more than the

15 feet lower in the central reasons and factual data upon which they are

portion of the NCMA than in based." Kelley v. Trunk (1998) 66 Ca1.App.4th

Apri12013. 519, 523-525.)
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Paragraph 9: Regular 3. Lacks Foundation and Assumes Facts Not ❑Sustained
monitoring of water elevations in in Evidence (Evid. Code § 403): Declarant ❑Overruled
the clustered sentry wells located refers to "previous studies from 2007" that are
along the coast have been used as not identified as to their author or source.
an essential tool for tracking Declarant has not represented that he has
critical groundwater elevation reviewed these studies or has any personal
changes at the coast. Averaging knowledge concerning their content, and none
the groundwater elevations from of the cited facts are in evidence.
the three deep sentry wells
provides a single, representative 4. Hearsay (Evid. Code § 1200): Summarizing ❑Sustained

index, called the deep well index, an out-of-court writing ("previous studies") to ❑Overruled

for tracking the status and prove the truth of the matter asserted is

apparent health of the basin. inadmissible hearsay. Declarant has not laid a

Previous studies from 2007 foundation for admission of the referenced

concluded that the average studies and is improperly seeking to introduce

groundwater elevation from these inadmissible hearsay testimony in the guise of

three wells, called the deep well offering an expert opinion. (People v.

index value, should be Coleman (2007) 40 Cal. App. 4th 582, 607-

maintained above 7.5 feet above ~g'~
mean sea level as a minimum
threshold, below which the basin
is in threat of encroaching sea
water intrusion.

Paragraph 10: Between October 5. Lacks Foundation and Assumes Facts Not ❑Sustained
2007 and August 2009, the deep in Evidence (Evid. Code § 403): Declarant ❑Overruled
well index remained below 7.5 has not provided the foundation for the
feet; by late 2009, high purported facts in Paragraph 1.0, including
concentrations of chloride and deep well index measurements and mineral
sodium occurred in two of the concentrations. Declarant's involvement with
sentry wells. This relationship the NCMA Technical Group commenced
implies a lag in time between within the last 2 years and he claims to have
lowered water levels in the deep authored- only a 2014 monitoring report.
sentry wells and significant
increases in sodium and chloride.
This relationship is significant as
it applies to current conditions,
because the measured index level
in Apri12015 was 6.07 feet,
which is 1.43 feet below the
index trigger value. Except for a
brief period in December 2014
and January 2015, the deep well
index has been below the index
value since Spring 2014. As the
basin approaches a condition
whereby the index value has
remained below the trigger for
approximately 15 of the last 17
months, such a continuation of
conditions with water elevations
and index values below the 7.5-
foot index creates an
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environment for increased risk of
sea water intrusion.

Paragraph 16: The current 6. Lacks Foundation and Assumes Facts Not ❑Sustained
condition of the aquifer is, in my in Evidence (Evid. Code § 403): The ❑Overruled
opinion, a result in part of the conclusions in Paragraph 16 presume facts not
impacts of reduced subsurface in evidence, including that there has been
inflow recharge from the east "reduced subsurface inflow recharge from the
(Nipomo Mesa) that has occurred east," that "excessive" pumping in the
because of excessive pumping in Nipomo Mesa has occurred, that a pumping
the Nipomo Mesa area, the depression has developed beneath the Mesa,
development of a pumping or that there has been a flattening of the
depression beneath the Mesa, and groundwater divide between the NCMA and
the flattening of the groundwater the Mesa; all of which are facts in dispute.
divide between the NCMA and
the Mesa. This condition of 7• Conclusory: Declarant's conclusions are ❑Sustained

declining water levels in the predicated on the assumption that because ❑Overruled

NCMA, even though total groundwater pumping in the NCMA is down

pumping is currently 42% of the (allegedly) and pumping in the Nipoma Mesa

basin safe yield, will be is "excessive" (allegedly), a pumping

exacerbated if the NCMA depression has resulted beneath the Mesa and

agencies are required to increase the groundwater divide has flattened.

their dependency on groundwater Declarant fails to provide a reasoned

withdrawals due to reductions or explanation for this conclusion, and makes no

interruptions in local surface attempt to account for the impact that what the

water supplies or State Water declarant describes as "the ongoing severe

Project deliveries. drought" in Paragraph 15 would have on the
aquifer. When an expert's opinion is purely
conclusory because unaccompanied by a
reasoned explanation connecting the factual
predicates to the ultimate conclusion, that
opinion has no evidentiary value because an
expert opinion is worth "no more than the
reasons and factual data upon which they are
based." Kelley v. Trunk (1998) 66 Ca1.App.4th
519, 523-525.)

Paragraph 17: The overdraft 8. Lacks Foundation and Assumes Facts Not ❑Sustained
condition in the Mesa in Evidence (Evid. Code § 403): An adequate ❑Overruled
(acknowledged by the NMMA in foundation for the facts posited in Paragraph

recent annual reports), the 17, including the purported deepening
deepening pumping depression pumping depression and an expanding

within the central part of the groundwater depression has not been

Mesa (as described in NMMA provided, and the declarant's conclusions are
annual reports), and expansion of improperly based on facts not in evidence and

the groundwater depression to the which are in dispute.
west and north of the Mesa
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towards the NCMA (as described 9. Conclusory: Declarant's conclusion that the D Sustained

in NMMA annual reports), has flattening or reduction of the historical ❑Overruled
flattened or reduced the historical groundwater divide between the NCMA and
groundwater divide between the the Mesa has caused "a reversal, or at least a
NCMA and the Mesa. With the flattening of groundwater gradients and the

loss of this divide there has been development of a general flow pattern from

a reversal; or at least flattening, the coastline towards the central portion of the

of groundwater gradients and the- Mesa is not supported by a reasoned
development of a general explanation. When an expert's opinion is
groundwater flow pattern from purely conclusory because unaccompanied by

the coastline towards the central a reasoned explanation connecting the factual

portion of the Mesa. predicates to the ultimate conclusion, that
opinion has no evidentiary value because an
expert opinion is worth "no more than the
reasons and factual data upon which they are
based." Kelley v. Trunk (1998) 66 Ca1.App.4th
519, 523-525.)

Paragraph 18:... [I]f the 10. Lacks Foundation and Assumes Facts Not ❑Sustained
direction of the gradient changes, in Evidence (Evid. Code § 403): There is an ❑Overruled
the direction of groundwater flow inadequate foundation for the statement that

also changes, which in the case there has been a change in gradient toward the

of the NCMA is critically Mesa, and the statement is based on facts not

important as we are beginning to in evidence.
observe the change in gradient
towards the Mesa, rather than
towards the ocean.

Paragraph 19: Historically, the 11. Lacks Foundation and Assumes Facts Not ❑Sustained
groundwater divide between the in Evidence (Evid. Code § 403): An adequate ❑Overruled
NCMA and the Mesa was higher, foundation for the statements in Paragraph 19

thereby providing a historic has not been laid and the conclusions rely on

source of recharge to the NCMA. facts not in evidence, including the purported

With a flattening of the change in height or "flattening" of the

groundwater divide, less recharge groundwater divide, the alleged recharge to

flows to the NCMA, which in the NCMA, or any resulting increase in the

essence reallocates the risk of seawater intrusion.
groundwater supply.
Furthermore, and of even greater 12. Conclusory: Declarant's conclusion that a ❑Sustained

concern, one of the results of this change in subsurface gradients will result in ❑Overruled

change in gradients towards the the loss or reduction of historic aquifer

Mesa is the loss or reduction of recharge by subsurface flow from the Mesa

historic aquifer recharge by into the NCMA, and which in turn heightens

subsurface inflow from the Mesa the risk for seawater intrusion is not supported

into the NCMA, which heightens by a reasoned explanation. When an expert's

the risk for seawater intrusion in 
opinion is purely conclusory because

the NCMA and along the coast. 
unaccompanied by a reasoned explanation

This condition was recognized by 
connecting the factual predicates to the

the NMMA in past years, and ultimate conclusion, that opinion has no

confirmed by the evaluation of 
evidentiary value because an expert opinion is

water levels by the NMMA 
Worth "no more than the reasons and factual

(NMMA 7th Annual Report CY data upon which they are based." Kelley v.

2014). Trunk (1998) 66 Ca1.App.4th 519, 523-525.)
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Paragraph 20: A change in 13. Lack of Foundation and Assumes Facts Not ❑Sustained
produced water quality from in Evidence (Evid. Code § 403): No ❑Overruled
seawater intrusion in the foundation has been laid for the assertion that
municipal water supply wells in there will be a change in water quality from
the NCMA will result in an seawater intrusion and/or that such intrusion
inability of the agencies to utilize will result in inability to use the groundwater
the groundwater resource, a resource. No facts are in evidence to support
greater dependence on less- these claims, and the underlying premises are
reliable surface water supplies, a matter of dispute between the parties.
and along-term loss of the
aquifer if seawater intrusion is
unchecked.

Paragraph 21: Efforts must be 14. Lacks Foundation and Assumes Facts Not ❑Sustained
addressed quickly to protect the in Evidence (Evid. Code § 403): An adequate ❑Overruled
water supply. Current foundation for the statements in Paragraph 21
dependence on surface water has not been laid and the conclusions rely on

supplies is a short-term and facts not in evidence, including the purported

unsustainable solution. Even with "excessive demand" on the Mesa or the
reduced groundwater pumping by alleged "declining water levels along the

the NCMA agencies, water levels NCMA/NMMA boundary." No facts are in

are declining, recent water evidence to support these allegations, which
quality indicators show early are a matter of dispute between the parties.
signs of water quality
degradation, and the agencies are
losing their ability to pump their
full allocation of groundwater.
Increased rainfall and a return to
"normal" rainfall will. help, but is
not a solution. The problem of
overdraft on the Mesa is not a
problem of insufficient rainfall; it
is a problem of excessive
demand. Another way to state
this is to say that a year or two of
normal to above-normal rainfall
will not solve the water supply
problems on the Mesa, nor will it
resolve the declining water levels
along the NCMA/NMMA
boundary that are the cause of
concern to the NCMA agencies.
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Paragraph 7: In 1983, 1. Lack of Foundation and Assumes Facts Not ❑Sustained
representatives from the NCMA in Evidence (Evid. Code § 403): The ❑Overruled
agencies, the County of San Luis declarant testifies in Paragraph 4 to being
Obispo and other stakeholders involved with NCMA only commencing in
entered into an agreement (i.e. 2008. He has not substantiated personal
"Gentlemen's Agreement") to knowledge of any events occurring before that
provide effective management of time, including events dating back to 1983
their groundwater resources that underlie the stated facts, such as the
through division of the safe yield purported "Gentleman's Agreement."
Arroyo Grande Groundwater
Basin amongst the identified 2• Hearsay (Evid. Code § 1200): Summarizing ❑Sustained

uses. Of the 9,500 AFY of safe an out-of-court writing to prove the truth of ❑Overruled

yield identified in the agreement, the matter asserted is inadmissible hearsay.

4,000 AFY was allocated for 3. Secondary Evidence Rule (Evid. Code ❑Sustained
urban use, 5,300 AFY for §§ 1521; 1523(a)): The referenced ❑Overruled
agriculture and 200 AFY for "Gentlemen's Agreement" speaks for itself,
subsurface outflow to the ocean. and secondary evidence in the form of the
This agreement was later declarant's opinion as to its content or
incorporated into the SMGB meaning, either as lay or expert witness
Adjudication through the 2002 testimony, is unnecessary and unfair.
Management Agreement, 2005
Stipulation and the 2008
Judgment and subsequent phases.
The safe yield and basin
allocations that the agreement
identified, and the 2008
Judgment confirmed, are still
used today to inform basin
management decisions, support
water supply and land use
planning documents and to serve
as a basis for allocation of
groundwater management costs
amongst the NCMA agencies.
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Paragraph 11: Following this 4. Lacks Foundation (Evid. Code § 702): ❑Sustained
detection of seawater intrusio~i, Declarant has not proffered any facts or ❑Overruled
and in recognition of the long- evidence to lay the foundation for statements
term damage that could be done in Paragraph 11 concerning the actions of the
to their groundwater supplies if NCMA agencies or the effects of these
the intrusion were not reversed, purported actions by the NCMA agencies.
the NCMA agencies
implemented significant water 5. Ambiguous and Conclusory: Declarant does ❑Sustained

conservation measures and not describe any "significant water ❑Overruled

performed a series of initiatives conservation measures" or provide any

to maximize utilization of their explanation concerning the purported

surface water supplies and restoration of groundwater levels within

conveyance infrastructure, in an NCMA sentry wells. Declarant does not

effort to limit groundwater provide a reasoned analysis to support the

pumping. Through these efforts conclusion that it was through the NCMA

and improved hydrologic agencies' efforts that groundwater levels in

conditions, groundwater levels sentry wells were restored to purported

within the NCMA sentry wells historical background levels. When an

recovered and the groundwater expert's opinion is purely conclusory because

quality returned to historical unaccompanied by a reasoned explanation

background levels consistent connecting the factual predicates to the

with fresh groundwater. ultimate conclusion, that opinion has no
evidentiary value because an expert opinion is
worth "no more than the reasons and factual
data upon which they are based." Kelley v.
Trunk (1998) 66 Ca1.App.4th 519, 523-525.)

6. Inadmissible Opinion (Evid. Code §§ 720(a);
801): Declarant purports to summarize and
interpret hydrologic conditions and their
causes, but is not qualified to testify as an
expert witness as to hydrogeologic issues.
(Howard Entertainment v. Kudrow (2012) 208
Ca1.App.4th 1102, 1115 (The qualifications of
an expert must pertain to the particular subject
upon which he is giving expert testimony and
qualifications on related subject matter are
insufficient)).

Paragraph 12: Prior to 2009, the 7. Lacks Foundation and Assumes Facts Not ❑Sustained
NCMA Agencies had been in Evidence (Evid. Code § 403): Declarant ❑Overruled
collectively pumping testifies in Paragraph 4 that he has been a
approximately 3,000 AFY. project manager with NCMA commencing in
However, following the detection 2008; he has provided no other foundation to
of seawater intrusion in 2009, the substantiate his personal knowledge of
NCMA agencies increased efforts pumping practices prior to that time. There is
to reduce their groundwater no foundation to establish the pattern of
pumping and were able to reduce pumping practices alleged in Paragraph 12,
their average annual pumping to including approximately 3,000 AFY of
less than 1,300 AFY through pumping.
extensive conservation efforts
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and increased utilization of their
supplemental surface water
supplies. The NCMA agencies
have continued these efforts to-
date in an attempt to allow the
groundwater basin levels to
recover and to further push the
seawater/freshwater interface
offshore and away from their
production wells

Paragraph 13: As stated in the 8. Lacks Foundation and Assumes Facts Not ❑Sustained
2013 NCMA Annual Monitoring in Evidence (Evid. Code § 403): Declarant ❑Overruled
Report, maintaining the deep has not proffered any preliminary or
well index above 7.5 ft was contextual evidence or otherwise laid a
determined to provide sufficient foundation for admission of portions of the
gradient to prevent seawater from DWR Report referenced in Paragraph 6.
intruding into the basin. Prior to
the detection of seawater 9. Hearsay (Evid. Code § 1200): Summarizing ❑Sustained

intrusion in 2009, the deep well an out-of-court writing to prove the truth of ❑Overruled

Index dropped below 7.5 ft for the matter asserted is inadmissible hearsay.

approximately atwo-year period.
In 2011, the deep well index
rebounded above the trigger level
and remained there until mid-
2013, however, since 2014, even
with significantly reduced
groundwater pumping by the
NCMA agencies, the deep well
index has mostly remained below
the trigger level, indicating once.
again a heightened risk for
seawater intrusion.

DATED: December 9, 2015 BEST BEST & KRIEGER LLP

BROWNSTEIN HYATT FARBER SCHRECK, P.C.

PERKINS COIE LLP

PRICE POSTEL & PARMA LLP

RICHARDS, WATSON & GERSHON, P.C.

i~~~ "'~--e~-r~-~

By~J ES L. MARI~MAN, Attorneys or
NIPOMO COMMUNITY SERVICES DISTRICT
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I am a resident of the State of California, over the age of eighteen years, and not a party to
the within action. My business address is Richards, Watson &Gershon, 355 South Grand Avenue,
40t" Floor, Los Angeles, California 90071-3101.

Pursuant to the Court's Order dated June 28, 2000, I, Linda I. Pomatto, did the following:

• Posted the following documents at approximately 3:00 p.m. on December 9, 2015.

NMMA PARTIES' EVIDENTIARY OBJECTIONS TO
DECLARATIONS SUBMITTED IN SUPPORT OF MOTION
OI+' NCMA PARTIES TO ENFORCE THE 2005 STIPULATION
AND 2008 JUDGMENT

I am readily familiar with the firm's practice of collection and processing correspondence for
mailing. Under that practice it would be deposited with the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that
on motion of the party served, service is presumed invalid if postal cancellation date or
postage meter date is more than one day after date of deposit for mailing in affidavit.

X (State) I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

Executed on December 9, 2015, at Los Angeles, Californi

LINDA . POMATTO
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