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INTRODUCTION AND STATEMENT OF APPEALABILITY

This is an appeal by Appellants, following a previous appeal of the

initial trial court Judgment, Appeal No. H032750. The appeal resulted in

reversal of the initial Judgment and remand to the trial court. Following

oral argument, on April 23, 2014, the trial court entered a second

“Amended Judgment Per Decision Of Sixth District Appellate District (#2)

(Amendments in Italics)” (1 CT 100-109.) hereinafter “Amended

Judgment,” from which this appeal is taken. The Amended Judgment is the

final disposition by the Court of the issues between the parties.

STATEMENT OF THE CASE

The underlying lawsuit was stimulated by Respondents’ claims of

overdraft and an insufficient water supply. This resulted in the Santa Maria

Water Conservation District suing other public entities in July 1997. These

public entities cross-complained against hundreds of additional parties

including landowners which relied upon the groundwater supply. Some of

these landowners, identified in the underlying action as the “Landowner

Group,” jointly hired legal counsel to protect their groundwater rights. The

Landowner Group own one hundred twenty-seven (127) discrete parcels of

land. The Landowner Group filed quiet title actions against seventeen (17)

entities to determine the volume of any claimed loss of their overlying

rights as a result of prescriptive claims. The Landowner Group is not a

class, nor legal entity, but merely a term of convenience used to define

similarly situated landowners who retained common counsel. It is often

referred to in pleadings by the acronym LOG.

Another group of landowners, the Wineman Parties, filed similar

quiet title actions.

The underlying case was litigated in phases. In Phase 5, the

prescriptive claims of the Respondents were tried to the court. The trial

court denied Appellants’ quiet title claims ruling that Appellants were
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required to prove the quantity of their groundwater pumping to obtain quiet

title relief. As the court stated:

8. The LOG and Wineman Parties have failed
to sustain the burden of proof in their action to
quiet title to the quantity of their ground water
rights as overlying owners. All other LOG and
Wineman party causes of action having been
dismissed, judgment is hereby entered in favor
of the Public Water Producers as to the quiet
title causes of action brought by the LOG and
Wineman Parties. Legal title to said real
property is vested in the Log and Wineman
Parties and was not in dispute in this action.
(Final Judgment After Trial, January 25, 2008
(1 CT-2 6 [from Clerks Transcript set two,
Volume 1, for Case Number H032750 and
Santa Clara County Case No. 1-97 CV770214,
Notice of Appeal filed on 3/21/08.)

The Landowner Group parties appealed the trial court’s ruling

denying quiet title. The Sixth District Court of Appeal, hereinafter “this

Court,” reversed the trial court and ruled that Appellants had no burden to

quantify their overlying rights because overlying rights are flexible based

upon need.

The judgment is reversed. The matter is
remanded to the trial court with instructions to
modify the judgment as follows: As to those
appellants that pleaded quiet title causes of
action, the court shall declare their overlying
rights to native groundwater prior to the rights
of all appropriators less the amount to which the
City of Santa Maria and Golden State Water
Company are entitled pursuant to their
prescriptive rights and shall reconsider, if
necessary, the prevailing party determination
and allocation of costs.
(Santa Maria v. Adam (2012) 211 Cal.App.4th
266, 312.)
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On April 23, 2014, following arguments on remand, the trial court

issued the Amended Judgment. The Amended Judgment reads as follows:

Subject to and limited by the adjustments for
the amounts of native Basin groundwater lost to
the prior prescriptive rights of the City of Santa
Maria and GSWC as described in section 7(a),
each of the LOG and Wineman Parties that filed
quiet title actions has quieted title to the
overlying rights to the Basin groundwater
appurtenant to the properties listed as Exhibit 3
(sic-this should be Exhibit 2) which rights are
prior and paramount to any existing or future
appropriative rights to the Basin groundwater.
Such overlying rights shall be subject to the
prescriptive rights of the City of Santa Maria
and GSWC, as otherwise provided herein.
Judgment to quiet title to such overlying rights
is hereby entered with respect to the real
property listed as Exhibit 3 (sic-this also should
be Exhibit 2), with all other LOG and Wineman
party causes of action having been dismissed.
(1 CT 106:18-27.) (parentheticals added)

Importantly, section 7(a) does not identify the quantity of the

prescriptive right which is the main reason why the Landowner Group filed

this appeal. Also, as noted above, the references to Exhibit 3 are incorrect

and should be amended to read Exhibit 2.

The Amended Judgment uses the words “quiet title” but fails to quiet

title in fact, thereby necessitating this appeal. Specifically, the Judgment

fails to quiet title to the volume of prescriptive loss as to each of the

Landowner parcels.

SUMMARY OF ISSUES/ARGUMENT

This appeal of the Amended Judgment embraces two issues

important to protect the title and groundwater rights of the Landowner

Group and to assure clarity and consistency of California groundwater law.

These issues are:
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(1) Whether a judgment and declaration quieting title to a

landowner’s groundwater rights must include the volume of the prescriptive

right taken?

(2) Whether a prescriptive right is superior to other overlying rights

or whether it has the same priority as other overlying rights?

As this brief will explain, this Court made clear in the appellate

Opinion that a prescriptive taking of groundwater must be quantified to

protect a landowner’s overlying rights. Further, the Opinion makes clear

that a prescriptive right has the same character and priority as the overlying

right that was taken. To quiet title, the prescriptive loss must be quantified

and the nature of the prescriptive right clarified, consistent with California

law.

ARGUMENT

A. THE AMENDED JUDGMENT FAILS TO QUIET TITLE TO

THE VOLUME OF GROUNDWATER TAKEN FROM EACH

APPELLANT DURING THE PRESCRIPTIVE PERIOD

1. THE OBJECT OF QUIET TITLE RELIEF IS TO

RESOLVE ALL CLAIMS AFFECTING TITLE

In 1905, the California Supreme Court decided the case of Peterson

v. Gibbs (1905) 147 Cal. 1 which set forth the object of a quiet title action

as follows:

The object of the action is to finally settle and
determine, as between the parties, all conflicting
claims to the property in controversy, and to
decree to each such interest or estate therein as
he may be entitled to.
(Id. at 5.)

For 110 years this definition has been cited almost verbatim defining

the object of a quiet title action. For example, this Court in the underlying
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appellate Opinion, cited Newman v. Cornelius (1970) 3 Cal.App.3d 279 as

follows:

The purpose of a quiet title action is to finally
settle and determine the parties’ conflicting
claims to the property and to obtain a
declaration of the interest of each party.
Newman v. Cornelius (1970) 3 Cal.App.3d 279,
284;
(Santa Maria at 298.)

In 1997, in the case of Lechuza Villas West v. California Coastal

Com. (1997) 60 Cal.App.4th 218, the court amplified on the rule stating:

Such an action is brought, as authorized by the
statute, ‘for the purpose of determining’ any
adverse claim that may be asserted therein by a
defendant to the land in controversy; and this
does not mean that the court is simply to
ascertain, as against a plaintiff shown to have a
legal interest, whether or not such defendant
has some interest, but also that the court
shall declare and define the interest held by
the defendant, if any, so that the plaintiff may
have a decree finally adjudicating the extent of
his own interest in the property in controversy.
The object of the action is to finally settle and
determine, as between the parties, all conflicting
claims to the property in controversy, and to
decree to each such interest or estate therein as
he may be entitled to.
(Id. at 242.) (emphasis added)

In 2002, the Court of Appeal decided Western Aggregates, Inc. v.

County of Yuba (2002) 101 Cal.App.4th 278 wherein the court stated:

A quiet title action seeks to declare the rights of
the parties in realty. A trial court should
ordinarily resolve such dispute. This accords
with the rule that a trial court should not dismiss
a regular declaratory relief action when the
plaintiff loses, but instead should issue a
judgment setting forth the declaration of rights
and thus ending the controversy. As stated in a
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case involving Western’s predecessors, ‘The
object of the action is to finally settle and
determine, as between the parties, all
conflicting claims to the property in
controversy, and to decree to each such
interest or estate therein as he may be
entitled to.’
(Id. at 305.) (emphasis added)

In 2012, this Court, Justice Premo presiding, stated the following

with reference to the object of the quiet title action:

CFI’s second amended complaint is at bottom a
quiet title action. ‘A quiet title action seeks to
declare the rights of the parties in realty … ‘
‘The object of the action is to finally settle and
determine, as between the parties, all conflicting
claims to the property in controversy, and to
decree to each such interest or estate therein as
he may be entitled to.’ (Western Aggregates,
Inc. v. County of Yuba (2002) 101 Cal.App.4th
278, 305, quoting Yuba Invest. Co. v. Yuba
Consol. Gold Fields (1926) 199 Cal. 203, 209.)
‘A description of the parties’ legal interests in
real property is all that can be expected of a
judgment in an action to quiet title.’ (Lechuza
Villas West v. California Coastal Com. (1997)
60 Cal.App.4th 218, 243.) Title is quieted ‘as
to legal interests in property.’ (Id. at p. 242.)
(Chao Fu, Inc. v. Chen (2012) 206 Cal.App.4th
48, 58-59.)

2. A QUIET TITLE JUDGMENT REQUIRES A FINAL

DETERMINATION OF THE RIGHTS OF THE PARTIES

Finality is an essential attribute of any Judgment. Code of Civil

Procedure section 760.020, a quiet title statute, provides:

An action may be brought under this chapter to
establish title against adverse claims to real or
personal property or any interest therein.

Code of Civil Procedure section 577 provides that:
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a judgment is the final determination of the
parties in an action or proceeding

Case law interpreting Code of Civil Procedure section 577 makes

clear that a judgment must be a final determination of the rights of the

parties as to the matters at issue. For example, in 1997 the California

Supreme Court decided the case of Sullivan v. Delta Air Lines, Inc. (1997)

15 Cal.4th 288 stating:

In its most fundamental sense, ‘finality’ is an
attribute of every judgment at the moment it is
rendered; indeed, if a judicial determination is
not immediately ‘final’ in this sense it is not a
judgment, no matter what it is denominated.
The Legislature has incorporated this meaning
of finality into the very definition of a
judgment: ‘A judgment is the final
determination of the rights of the parties in an
action or proceeding.’ (Code Civ. Proc. § 577,
italics added.) And we have explained the
meaning as follows: ‘A judgment is final
‘when it terminates the litigation between the
parties on the merits of the case and leaves
nothing to be done but to enforce by execution
what has been determined.’’ (Doudell v. Shoo
(1911) 159 Cal. 448, 453 [114 P. 579]; accord,
Lyon v. Goss (1942), 19 Cal.2d, 659 670 [123
P. 2d 11]; Olson v. Cory (1983) 35 Cal.3d 390,
399 [197 Cal.Rptr.843, 673 P. 2d 720].)
(Id. at 304.)

In 2010, the California Supreme Court further discussed the finality

required pursuant to Code of Civil Procedure section 577 as follows:

As a general test, which must be adapted to the
particular circumstances of the individual case,
it may be said that where no issue is left for
future consideration except the fact of
compliance or noncompliance with the terms of
the first decree, that decree is final, but where
anything further in the nature of judicial action
on the part of the court is essential to a final
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determination of the rights of the parties, the
decree is interlocutory. (Griset v. Fair Political
Practices Com. (2001) 25 Cal.4th 688, 698,
italics added, quoting Lyon v. Goss (1942) 19
Cal.2d 659, 670.)
(Dana Point Safe Harbor Collective v. Superior
Court (City of Dana Point) (2010) 51 Cal.4th 1,
5.)

3. ARGUMENTS IN THE TRIAL COURT ON REMAND

On remand, Appellants argued that quantification of the volume of

groundwater lost by prescription is required to quiet title to their properties.

(See generally 3 RT 42:11-53-12 and 3 RT 80:17-87:11) Quieting title to

the volume of groundwater lost to prescription is consistent with this

Court’s Opinion, is law of the case, and is consistent with California law.

Among other arguments, Appellants made the following comments

at the remand hearing:

“Having said that, just generally we
requested quiet title precisely to determine the
quantity of any prescriptive claim against our
individual properties.”
(3 RT 43:23-25.)

And it (the judgment) should grant quiet
title by declaring, number 1, the priority of the
overlying right; and number 2, the quantity of
the prescriptive right that was taken from us by
Golden State against each parcel and by Santa
Maria as against each parcel.
(3 RT 53:6-10.) (“the judgment” added in
parenthesis for clarity)

Respondents made two distinct arguments to the trial court on

remand. (See, 3 RT 53:13-76:3.) First, they argued that quantification of

the volume of groundwater lost to prescription is not required to quiet title.

Second, they argued that quantification should occur in the future based

upon future pumping conditions and cultural conditions.

Respondents argued to the court:
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Talk a little bit about the details of Mr.
Zimmer’s statement about quantification. It’s
not that we don’t think quantification can be
done, it’s that the actual quantification itself is
dependent on the cultural conditions as basin
use changes over time.
(3 RT 54:14-18.)

How it impacts those parties that
successfully quiet title to their overlying rights
changes over time. It changes because the way
that that quantification occurs, you have to
know total groundwater basin pumping at any
given time and the pumping by each individual
party that successfully quieted title -- title to
their property. That will change over time. It
was some quantification back during the
prescriptive period. It's something now.

And the total pumping and the
demographics of crop changes over time. 20
years from now -- and the Court will either --
painfully or not so -- still have jurisdiction over
this case. Those conditions may change. It
actually may change more favorably to the
parties that successfully quieted title. Those
variables change over time.
(3 RT 54:25-55:10.)

Appellants responded:

Purveyor parties say a couple things –
well, one, we don’t need to quantify it. Let’s
wait until the future and see if there is a
problem.

But that’s – that’s incorrect, legally, for a
couple different reasons. Number 1, the
quantification must be determined during the
period of prescription. It’s fundamental if you
are obtaining a prescriptive right, whether it’s
walking across the property or otherwise, has to
be measured as of the time that the prescriptive
right was gained.
(3 RT 46:18-27.)
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The purveyors want to put off – they not
only want to put off a determination to a future
point what the number is, but their brief
suggests that it would not be based on a
quantification during the prescription, but
would be quantified on pumping in the future
time, which clearly would be improper.
(3 RT 47:6-11.)

To make their arguments, Respondents deftly misconstrued this

Court’s Opinion and confused the difference between quantifying an

overlying groundwater right and quantifying a prescriptive right.

Respondents’ arguments are legally incorrect based upon this

Court’s Opinion, law of the case, and California law. Prescriptive loss

must be calculated and set forth in the Judgment to provide finality and to

remove any cloud on title. A prescriptive taking of groundwater is

measured by usage during the prescriptive period, not measured by

pumping and cultural conditions in the future.

4. QUIET TITLE REQUIRES QUANTIFICATION OF THE

VOLUME OF GROUNDWATER LOST BY

PRESCRIPTION

(a) The measure of a prescriptive right is fixed by the extent

of the use during the prescriptive period.

Civil Code section 806 provides:

The extent of a servitude is determined by the
terms of the grant, or the nature of the
enjoyment by which it was acquired.

In 1891, the California Supreme Court decided the case of Allen v.

San Jose Land & W. Co. (1891) 92 Cal. 138. The Supreme Court stated:

Section 806 of the Civil Code provides: ‘The
extent of a servitude is determined by the terms
of the grant or the nature of the enjoyment by
which it was acquired’; and it appears to be
settled doctrine that both parties have the right
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to insist that so long as the easement is enjoyed
it shall remain substantially the same as it was
at the time the right accrued, entirely regardless
of the question as to the relative benefit and
damage that would ensue to the parties by
reason of a change in the mode and manner of
its enjoyment.
(Id. at 141.)

The prescriptive quantity may not be left unresolved. Hays v.

Silvercreek & Panoche Land & Water Co. (1902) 136 Cal. 238. As the

court explained,

It is obvious that, in the absence of a finding
that some definite quantity of water was
diverted, neither the plea of prescription nor that
of estoppel can be supported.
(Id. at 240.)

In Willits Water & Power Co. v. Landrum (1918) 38 Cal.App. 164,

the court held that

“The court should have found definitely what
quantity of water, if any, was thus continuously
appropriated. [citations.] … The title by
prescription is measured by the manner and
extent of the use (Civ. Code § 806) …..”
(Id. at 171.)

In Pabst v. Finmand (1922) 190 Cal. 124, the Supreme Court held

that diversion of water satisfied the elements of a prescription claim and

stated:

Conceding that a right to the use of a certain
quantity of water had been acquired by
prescription, it was necessary for defendants to
show the quantity of water to which they were
entitled.
(Id. at 133.)

In Eden Township Dist. v. Hayward (1933) 218 Cal. 634, the

California Supreme Court directly addressed the issue of quantification of a

prescriptive groundwater right. Additionally, the claim in Eden Township
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was the same as the Respondents claim in the current appeal, ie, that the

quantity of the prescriptive groundwater right can properly be determined

in the future. The California Supreme Court rejected this contention citing

two water treatises which relied upon Civil Code section 806 stating the

following:

In Wiel on Water Rights, third edition, section
581, it is said: ‘The principle declared by these
authorities is that the rights of a party who has
acquired a prescriptive title, and the rights of
one against whom said title is acquired, are
mutual, and each is entitled to demand that the
prescriptive right be exercised in the same
manner that it was exercised while it was being
acquired.’
In Kinney on Irrigation and Water Rights,
second edition, page 1895, section 1056, it is
said: ‘The right acquired by prescription is only
commensurate to the rights enjoyed during the
full prescriptive period; and the extent of the
enjoyment measures the permanent right. The
rule declared by the authorities is that the rights
of the party who has acquired a prescriptive
title, either to a water right or to an easement for
the same over the lands of others, ‘and the
rights of the one against whom the title is
acquired are mutual, and each is entitled to
demand that the prescriptive right be exercised
in the same manner that it was exercised while
being acquired.’
(Eden Township at 638.)

Cases not involving water also have cited Civil Code section 806 for

the proposition that the quantity of the prescriptive right is fixed based upon

use during the period of prescription.

It should be remembered that the easements
here involved are private rights of way acquired
by adverse use, and the rights thus acquired are
limited to the uses which were made of the
easements during the prescriptive period. (17
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Am.Jur. § 98, p. 996; §§ 100-101, pp. 997-
1000; § 103, p. 1001.) Therefore, no different or
greater use can be made of the easements
without defendants' consent.
(O’Banion v. Borba (1948) 32 Cal.2d 145, 155.)

The phrase “the nature of the enjoyment” as used in Civil Code

section 806 refers to the use made of the easement during the prescriptive

period.

Hahn v. Curtis (1946) 73 Cal.App.2d 382 provides:

Rights acquired by prescription are stricti juris
and cannot extend beyond the use.
(Id. at 390.)

Goubert v. Pomona Water Valley Co. (1955) 137 Cal.App.2d Supp.

852 provides:

Where the right …… has been fixed by the
manner of use, it cannot be enlarged without the
consent of the parties who may be affected.
(Id. at 853-854.)

The 1961 case of Wall v. Rudolph provides:

California courts have set their faces firmly
against such increases in the burden upon
the servient tenement. "Section 806 of the
Civil Code provides that the extent of a
servitude is determined by the terms of the
grant, or the nature of the enjoyment by which it
was acquired; and it is well settled that 'both
parties have the right to insist that so long as the
easement is enjoyed it shall remain substantially
the same as it was at the time the right accrued,
entirely regardless of the question as to the
relative benefit and damage that would ensue to
the parties by reason of a change in the mode
and manner of its enjoyment.' (citations
omitted)
(Wall v. Rudolph (1961) 198 Cal.App.2d 684,
694-695.) (emphasis added)

Costa v. Fawcett (1962) 202 Cal.App.2d 695 provides:
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Where, however, the easement is acquired, as
here, by prescription or operation of law, its
character and extent are fixed and determine by
the user under which it is gained. (Civ. Code, §
806.)
(Id. at 702.) (emphasis added)

Pipkin v. Der Torosian (1973) 35 Cal.App.3d 722 provides:

We have concluded that it is the nature,
character and volume of the usage of the
easement during the prescriptive period which
determines its scope...
(Id. at 726-727.)

In 2002, the Western Aggregates court also considered the finality

necessary to quiet title to a property right. The court remanded the case to

the trial court with direction to precisely describe the extent of the

prescriptive loss.

We affirm the trial court’s central finding that
an historic public road exists through the
Goldfields. Western has no right to bar the
public from using the road and as of the finality
of this decision the trial court shall exercise its
jurisdiction to enforce the public’s right to use
this road. We remand with directions only
for the limited purpose of finally resolving
this controversy by specifying the exact
metes and bounds of that public road.
(Western Aggregates at 285.) (emphasis added)

In the same way that a landowner is entitled to quiet title to a

specific metes and bounds description of a property interest taken by

prescription, landowners seeking quiet title against prescriptive

groundwater claims are entitled to a determination of the volume of

groundwater lost by prescription.

(b) This Court’s Opinion recognized that a prescriptive right

is based upon the volume of groundwater taken during

the prescriptive period.
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In the previous appeal in this case, this Court properly relied on two

California Supreme Court cases to confirm that the overlying

groundwater right is an unquantified flexible right to use ground water

reasonably as needed depending upon use of the land. Likewise, these

cases confirm that a prescriptive right is a quantified right based upon

the volume of groundwater pumped during the prescriptive period. Citing

these California Supreme Court cases, this Court’s Opinion in this case

clearly states:

As the Supreme Court directed, when "the total
amount of water covered by all of the rights of
the parties exceeds the available supply
consisting of the basin's safe yield and any
temporary surplus," overlying owners "should
be awarded the full amount of their overlying
rights, less any amounts of such rights lost by
prescription, from the part of the supply shown
to constitute native ground water." (San
Fernando, supra, 14 Cal.3d at p. 294.) The full
amount of the overlying right is that required
for the landowners' "present and prospective"
reasonable beneficial use upon the land.
(Mojave, supra, 23 Cal.4th at p. 1240.) “As to
such future or prospective reasonable beneficial
uses, it is quite obvious that the quantity of
water so required for such uses cannot be
fixed in amount until the need for such use
arises.” (Tulare, supra, "3 Cal.2d at p. 525.)
The prescriptive right, in contrast, is based
upon the volume pumped during the
prescriptive period. Prescriptive rights are
limited to the amount of water actually
taken. (San Fernando, supra, at pp. 285-286.)
(Santa Maria at 299.) (emphasis added)

This Court correctly characterized the prescriptive right as being

fixed based upon use during the prescriptive period. The prescriptive

period(s) was determined in the trial court and the prescriptive right must

be quantified by use during this period(s).
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This Court in its Opinion also recognized that quantification of the

prescriptive right is appropriate even when there is no current shortage in

order to protect the overlying rights declared in the quiet title judgment

stating:

Because there is presently enough water for
all users, appellant’s action for quiet title
necessarily focused upon preserving their
rights in the future. They have already lost the
right to exclude Santa Maria and GSWC from
taking nonsurplus water equal to the volume of
their prescriptive taking. They have not lost
the right to exclude them from taking more than
that. A declaration of their rights will
effectively prevent further erosion of their prior
rights.
(Santa Maria at 299-300.) (emphasis added)

(c) The trial court on remand recognized that failing to

quantify the prescriptive right could fail to quiet title.

The trial court on remand recognized the importance in the context

of a quiet title action to groundwater, to quiet title to the volume of the

prescriptive right. Commenting on Respondents’ arguments, the court

stated:

If you take your [the purveyor] approach, what
does a person who has his title quieted get that
differs from all the others who weren’t part of
that?
(3 RT 55:23-25.) (bracket added for clarity)

You say they’re essentially treated as part of
that. What do they gain by getting their title
quieted as opposed to somebody who didn’t pay
any attention.
(3 RT 55:25-28.)

Ordinarily when you quiet title, there is some
finality to it. You know, somebody looks and
holds it up and recorder, as he suggests, that
that’s where your easement is. Period.
Everybody knows that.



- 23 -

(3 RT 58:5-8.)

So this, you’re suggesting, is just left to sort of
float around year to year so a buyer coming
says – or the seller says: I have – title has been
quieted, but I don’t know exactly what that
means. It’s going to change from time to time.
(3 RT 58:9-13.)

That doesn’t sound like quieting title to me,
frankly.
(3 RT 58:14-15.) (emphasis added)

We have the Sixth District saying title gets
quieted.
(3 RT 58:19-20.)

I get all of that. I still don’t see if those folks
fought all the way up to The Sixth and back
again, sounds like they’re not getting anything
that folks who stayed home and grew apricots
are getting.
(3 RT 67:19-22.)

I guess I get frustrated when you come in the
judicial system and ask for something that never
becomes final. That gets very frustrating.
(3 RT 92:16-18.)

But sounds like you’re telling me that only
applies for, like, one year and it will all change
again.
(3 RT 74:6-7.)

(d) Respondents confused quantification of the overlying

right with quantification of the prescriptive right causing

the court to use the words “quiet title” but failing to

quantify the prescriptive right.

Respondents confusingly argued to the trial court:

I don’t get it why Mr. Zimmer doesn’t see this
in the appellate decision. The last sentence of
the appellate decision that deals with this
prescriptive – the quantification issues, says,
I quote – what would likely be the middle of
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page 300 – quantification of the overlying
right is not necessary because there is no
present need to allocate the native supply.
(3 RT 57:18-24.) (emphasis added)

Respondents deftly misconstrued the Opinion. Respondent ties the

words “prescriptive-the quantification issues” together even though the

balance of the sentence from the Opinion clearly relates to “quantification

of the overlying right.” The verbal hesitation (hyphen) between

“prescriptive” and “quantification issues” suggests Respondent’s attorney

was aware he was misconstruing this Court’s Opinion. Respondents used

this quotation improperly to convince the trial court that this Court

determined that the prescriptive right need not be quantified. Analysis of

the precise quote patently reveals the misconstruction.

Although this Court recognized that Appellants’ flexible overlying

rights need not be quantified, the volume of the prescriptive right must be

quantified to quiet title. As this Court’s the Opinion states:

(3) Because there is no present need to allocate
the native groundwater, it is unnecessary to
quantify appellants’ overlying rights.
Appellants are entitled to a judgment declaring
their overlying rights to be prior to all
appropriative rights in the native groundwater,
less the volume to which Santa Maria and
GSWC are entitled pursuant to their
prescriptive rights.
(Santa Maria at 277.) (emphasis added).

This Court’s “no present need” language above, refers to the lack

of any obligation of Appellants to quantify their overlying groundwater

rights. Nothing in this Court’s Opinion, nor in case law, supports

Respondent’s argument that the volume of the prescriptive taking need not

be quantified. To the contrary, the language above “less the volume”

confirms that Appellants are entitled to a quiet title declaration quantifying

the volume of the prescriptive taking. Unfortunately, Respondents’



- 25 -

mistaken and confusing arguments prevailed. The trial court simply

included the words “quiet title” in the Amended Judgment but failed to

determine the volume of the prescriptive taking.

(e) Quiet title requires quantification of the prescriptive right

now to avoid an illusory quiet title declaration and to

avoid prejudice to Appellants.

Respondents agree that the prescriptive right can be quantified now

based upon the prescriptive period. As stated by one of Respondents’

attorneys:

Perhaps we need to go back during the
prescriptive period and do the quantification
then. I would say we could do that.
(3 RT 60:4-6.)

Notwithstanding the fact that quantification can be done now,

Respondents seek to put off quantification until some undetermined time in

the future. As stated by Respondents’ attorney:

But we may not be back before this Court for,
who knows, 5, 10, 15 years before we have,
under the Twitchell Management Authority and
the reports the Court gets, a need to quantify
rights.
(3 RT 67:5-8.)

Respondents’ suggestion that quantification should be put off for

many years, possibly decades, as explained below, clearly would deny

Appellants quiet title relief. Quiet title relief with no quantification of the

prescriptive right is illusory and prejudicial to Appellants and to other

landowners who may need to quiet title to their groundwater rights in the

future.
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(i) Appellants invested many years and substantial sums

to quiet title as against prescriptive rights and to

determine the volume of any diminishment of their

rights.

Failing to quantify the prescriptive rights would fail to quiet title to

Appellants’ overlying rights notwithstanding the fact that Appellants have

spent vast sums of money seeking to determine the quantity of any

prescriptive rights against their properties. A party incurring the expense of

a quiet title action to resolve a prescriptive groundwater claim against

property is entitled to quantification of the prescriptive right in the same

way that landowners are entitled to a determination of the scope and or

volume of a prescriptive taking in other prescriptive rights cases.

(ii) Failing to determine the volume of the prescriptive

rights, will impair Appellants’ ability to protect and

enforce Appellants’ overlying rights under continuing

jurisdiction.

Respondents claimed on remand that quantification of the

prescriptive right will change over time as basin cultural conditions change.

How [prescription] impacts those parties that
successfully quiet title to their overlying rights
changes over time.
(3 RT 54:25-26.) (Bracket added for clarity)

As this Court’s Opinion makes clear, the prescriptive right is fixed

based upon the amount taken during the prescriptive period. The

prescriptive right does not change based upon cultural conditions.

Allowing the prescriptive right to increase over time would not protect

Appellants’ overlying rights as required by this Court in the Opinion.

They have already lost the right to exclude
Santa Maria and GSWC from taking nonsurplus
water equal to the volume of their
prescriptive taking. They have not lost the
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right to exclude them from taking more than
that. A declaration of their rights will
effectively prevent further erosion of their
prior rights.
(Santa Maria at 299-300.) (emphasis added)

Quantification of the prescriptive right allows landowners to enforce

their overlying rights under continuing jurisdiction. If the prescriptive right

is not quantified, Appellants will have no idea how much Respondents are

entitled to pump and therefore no effective way to enforce the judgment.

(iii) Failing to determine the volume of the prescriptive

rights will impair appellants’ legal enjoyment of the

property.

Appellants are farmers. Failing to determine the volume of the

prescriptive groundwater rights taken will result in uncertainty as to

available water supplies. It is critical to know the volume of any

prescriptive loss of groundwater to plan and conduct farming operations

and to make decisions regarding capital investment for infrastructure.

(iv) Failure of the Amended Judgment to quantify the

prescriptive loss to Appellants’ properties places a

cloud on title and affects the marketability and value

of the properties.

Code of Civil Procedure section 760.020, provides that

An action may be brought under this chapter to
establish title against adverse claims to real or
personal property or any interest therein.
(emphasis added)

Section 760.010 specifically provides that a

“claim” includes a legal or equitable right,
title, estate, lien, or interest in property or cloud
upon title. (emphasis added)

The Amended Judgment provides:
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17. All real property owned by the Parties
within the Basin is subject to this Judgment.
The Judgment will be binding upon and inure to
the benefit of each Party and their respective
heirs, executors, administrators, trustees,
successors, assigns, and agents. Any party, or
executor of a deceased party, who transfers
property that is subject to this judgment shall
notify any transferee thereof of this
judgment and shall ensure that this judgment
is recorded in the line of title of said
property. This Judgment shall not bind the
Parties that cease to own property within the
Basin, and cease to use the groundwater. Within
60 days following entry of his Judgment, the
City of Santa Maria, in cooperation with the
San Luis Obispo entities and Golden State,
shall record in the Office of the County
Reporter in Santa Barbara and San Luis Obispo
Counties, a notice of entry of Judgment.
(1 CT 108:19-109:2.) (emphasis added)

Both the Judgment and the Amended Judgment require that potential

transferees be given notice of the Judgment, that the Judgment be recorded

in the chain of title and that the Judgment be recorded in the office of the

County reporter. The Judgment provides that prescriptive rights have been

perfected against Appellants’ properties but fails to quantify the volume of

the prescriptive loss to each property. Clearly this would place a cloud on

title affecting property values and transferability.

The Appellant landowners are entitled to employ the quiet title

statute to clear any cloud on title to their real property. The Landowner

Group parties are entitled to clear title with finality as to the volume of

these prescriptive rights and to have the volume of these prescriptive rights

specifically set forth in the chain of title so that there is no cloud on title

causing confusion to potential buyers. As noted above, the remand court

recognized:
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Ordinarily when you quiet title, there is some
finality to it. You know, somebody looks and
holds it up and recorder, as he suggests, that
that’s where your easement is. Period.
Everybody knows that.
(3 RT 58:5-8.)

The trial court recognized that uncertainty will lead to lack of

marketability. Failing to quantify the prescriptive right by recordation in

the chain of title, will result in no meaningfully way to evaluate the impact

of the prescriptive right on the value and use of the property.

(v) Appellants cannot be required to re-litigate the

prescription issue in the future.

Appellants do not seek, and cannot be required, to re-litigate the

issue of prescription again in the future as Respondents suggest. Appellants

filed quiet title actions, the quiet title actions were litigated and Appellants

are entitled to a determination of the volume of prescriptive loss as to each

of their parcels now.

The lawsuit started in 1997 and has continued for seventeen years to

date. Litigating the volume of prescriptive loss in the future would be

difficult, expensive and confusing. Attempting to determine the

prescriptive loss decades in the future would require sifting through the

voluminous evidentiary record for the adjudication long after the lawyers

and Judge involved are retired or otherwise unavailable. In the absence of

clarity in the judgment, evaluating what the trial court and the appellate

court intended long ago would be a nearly impossible task.

Finally, future determination of the prescriptive loss is inappropriate

and completely unnecessary. The adjudication determined the time period

during which the trial court found that adverse pumping had been proved.

All that remains to quiet title is to apply the trial court's formula to

determine the prescriptive loss to each LOG parcel as set forth below.
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(vi) The volume of the prescriptive right in this case can

be determined by simply applying the trial court’s

formula.

The trial court's initial Judgment contained a formula for

determining the volume of the prescriptive loss. Respondent attorney

Robert Saperstein agreed during the remand hearing that they could

calculate the prescriptive loss during the prescriptive period stating

Perhaps we need to go back during the
prescriptive period and do the quantification
then. I would say we could do that.
(3 RT 60:4-6.)

Unfortunately on remand, apparently due to the confusion over

quantifying the overlying right versus quantifying the prescriptive right, the

trial court did not implement the formula to do the quantification.

The formula included in the initial Judgment for determining the

volume of the prescriptive right provides:

The overlying rights of the LOG and Wineman
Parties shall be adjusted by amounts lost to the
City of Santa Maria and Golden State Water
Company by prescription. The prescriptive
rights of the City of Santa Maria and Golden
State Water Company must be measured against
the rights of all overlying water producers
pumping in the aquifer as a whole and not just
against the LOG and Wineman Parties because
adverse pumping by the said water producers
was from the aquifer as a whole and not just
against non-stipulating parties. The City of
Santa Maria established total adverse
appropriation of 5100 acre feet per year and
Golden State Water Company established
adverse appropriation of 1900 acre feet a year
measured against all usufructuary rights within
the Santa Maria Basin. The City of Santa Maria
and Golden State Water Company having
waived the right to seek prescription against the
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other stipulating parties may only assert such
rights against the non-stipulating parties in
proportionate quantity. To demonstrate the
limited right acquired by the City of Santa
Maria and Golden State Water Company, by
way of example, if the cumulative usufructuary
rights of the LOG and Wineman Parties were
1000 acre feet and the cumulative usufructuary
rights of all other overlying groundwater right
holders within the Basin were 100,000 acre-
feet, the City of Santa Maria, and Golden State
Water Company would each be entitled to
enforce 1 % of their total prescriptive right
against the LOG and Wineman Parties. That is,
Golden State Water Company, could assert a
prescriptive right of 19 annual acre feet, and the
City of Santa Maria 51 annual acre-feet,
cumulatively against the LOG and Wineman
Parties, each on a proportionate basis as to each
LOG and Wineman Party's individual use.
(1 CT 105:10-106:7.) (emphasis added)

No party challenged this formula on appeal. Application of the

formula based upon the evidentiary record is precisely what is necessary to

quiet title.

(f) Relief requested.

Appellants request this Court remand the matter to the trial court to

apply the trial court’s formula based upon evidence in the record to

determine the volume of the prescriptive right taken by City of Santa Maria

and taken by Golden State Water Company from each parcel of Appellants'

land.

B. THE AMENDED JUDGMENT IS UNCLEAR AND COULD

BE READ TO IMPROPERLY CHARACTERIZE THE

PRESCRIPTIVE RIGHT AS HAVING PRIORITY OVER THE

OVERLYING RIGHT
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1. THE AMENDED JUDGMENT FAILS TO REFLECT THIS

COURT’S REMAND ORDER IN ONE SMALL BUT

IMPORTANT RESPECT

The second issue on appeal concerns one single word in the

Amended Judgment. The initial Judgment in the trial court did not

characterize the prescriptive right as a priority right. To the contrary, the

trial court in the initial Judgment and this Court in its Opinion both

recognized that the groundwater right taken by prescription has the same

attributes as the right which was prescripted. The addition of the word

“prior” renders the Amended Judgment unclear because it could be read to

characterize the prescriptive right as having priority over all groundwater

rights. This is not the law.

It is well recognized in California groundwater law that landowners

have a right to groundwater which is 'prior to', meaning 'has priority over',

appropriators but which is equal and correlative as to other landowners.

(See City of Barstow v. Mojave Water Agency (2000) 23 Cal.4th 1224,

1240-1241.) It is axiomatic that a party cannot take by prescription more

than the servient owner holds. In a groundwater context, the overlying

landowner holds a right to use groundwater which has priority against

appropriators and parties with no groundwater rights at all. As against other

overlying rights holders, the right is ‘correlative’ meaning that the available

supply is shared. (Id. at 1240-1241.)

Prescription does not operate to create some sort of super-priority

right over other correlative overlying rights, but rather, only a right to a

portion of the correlative supply previously held by the overlying

landowner and of equal priority to other overlying rights. No authority

exists for the creation of a super-priority right as a result of a prescriptive

taking of a portion of the overlying right. The initial Judgment does not

describe or otherwise characterize the nature of the prescriptive right. But
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absent any direction from this Court to do so, the trial court on remand

added the adjective “prior” in its description of the prescriptive right. The

Amended Judgment reads as follows:

Subject to and limited by the adjustments for
the amounts of native Basin groundwater lost to
the prior prescriptive rights of the City of Santa
Maria and GSWC….
(1 CT 106:18-20.) (emphasis added)

Insertion of the word 'prior' on remand likely was inadvertent, but

nevertheless improper, because the initial trial court and this Court

correctly observed that the prescriptive right only has priority over

appropriative rights but is correlative to overlying landowner rights. This

Court did not change the initial trial court’s decision nor issue a remand

order to insert the word “prior” into the Judgment.

2. THE INITIAL TRIAL COURT PROPERLY

RECOGNIZED THE NATURE OF THE PRESCRIPTIVE

RIGHT

The initial trial court understood the nature of the prescriptive right

and correctly described the nature of the prescriptive right in the court's

Statement of Decision following the trial of prescriptive rights. The trial

court said:

“…… [Parties] who established prescriptive
rights are entitled to those specific quantities of
water in the Basin, the same as any overlying
landowner, so long as there is sufficient water
in the aquifer. They also have a priority over
other appropriators in those circumstances, just
as an overlying owner has a priority over
appropriators when there is no surplus.”
(Statement of Decision RE Trial Phase 5,
January 8, 2007, 28 CT-1 7138:16-20 [from
Clerks Transcript set one, Volume 28, for Case
Number H032750 and Santa Clara County Case
No. 1-97 CV770214, Notice of Appeal filed on
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3/21/08, Notice of Completion filed on
2/19/09.)

3. THIS COURT ALSO PROPERLY DESCRIBED THE

NATURE OF THE PRESCRIPTIVE RIGHT IN ITS

OPINION

This Court in its published Opinion also properly described the

nature of the prescriptive right as follows:

Acquisition of a prescriptive right in
groundwater rearranges water rights priorities
among water users, elevating the right of the
one acquiring it above that of an appropriator to
a right equivalent in priority to that of a
landowner. (San Fernando, supra, 14 Cal.3d at
p. 293.)
(Santa Maria at 297.) (emphasis added)

4. RELIEF REQUESTED

The Amended Judgment currently is inconsistent with this Court’s

Opinion, the trial court’s Phase 5 Statement of Decision and California law.

However, only one word needs to be deleted to correct the Amended

Judgment. The word “prior” should be deleted as set forth below:

Subject to and limited by the adjustments for
the amounts of native Basin groundwater lost to
the prior prescriptive rights of the City of Santa
Maria and GSWC….
(1 CT 106:18-20.) (Strike out and emphasis
added)

C. IN THE ABSENCE OF PROOF OF THE PRESCRIPTIVE

QUANTITY TAKEN FROM EACH LOG PARCEL, LOG

SHOULD HAVE BEEN DECLARED THE PREVAILING

PARTY

Appellants filed a separate appeal related to the prevailing party and

cost issue, H041891, and requested consolidation with this appeal. This
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Court ordered that although not consolidated, the appeals would be briefed

and heard together. This discussion relates to Appeal Number H041891.

LOG litigated against seventeen parties. Of these, seven disclaimed

any adverse claims against LOG parcels and may not be assessed costs.

Likewise, two parties failed to appear at trial and cannot be awarded costs.

Eight parties appeared at trial and all eight claimed prescriptive rights

against LOG parcels. Only two proved any adverse pumping against the

entire basin and not one party proved the quantity of any prescriptive taking

from any LOG parcel during the prescriptive period.

The LOG parties proceeded to trial on a single cause of action to

quiet title to the overlying groundwater right appurtenant to each of their

parcels. LOG prevailed. The overlying right was confirmed by this Court

and confirmed by the remand court in the Amended Judgment. The

Judgment states: "each of the LOG and Wineman Parties that filed quiet

title actions has quieted title to the overlying rights to the Basin

groundwater appurtenant to the properties".

The Amended Judgment, however, also provides that those rights are

"subject to and limited by the adjustments for the amounts of native Basin

groundwater lost to the prior prescriptive rights of the City of Santa Maria

and GSWC as described in section 7(a)." Section 7(a) of the Judgment

does not define those 'adjustments'. As the court discussed in Lechuza,

supra at 242, quiet title relief requires that the judgment affecting real

property must be “certain and specific” or the judgment is “erroneous and

void.”

Section 7(a) of the Amended Judgment references specific quantities

of adverse appropriation proved by SM and GSWC--5,100 afy for SM and

1,900 afy for GSWC -- against the entire groundwater basin. These

numbers are based upon gross quantities of adverse pumping against the

entire basin and do not reflect the quantity of any prescriptive right against



- 36 -

any LOG parcel. No quantification is provided determining a certain and

final quantity of prescriptive taking from each landowner property. Section

7(a) sets out the formula that would allow the trial court to calculate the

prescriptive loss to each LOG parcel. However, the formula was not

applied and no calculation made. Lacking such description and certainty,

any claimed prescriptive taking is void and erroneous and does not provide

any enforceable relief to respondents.

Santa Maria and GSWC argue that calculation of the prescriptive

right can be done in the future. As the California Supreme Court

determined in Eden Township, at 638, determination of the prescriptive

amount in the future is inappropriate. Putting aside this legally

inappropriate argument, Respondents never provided the trial court nor the

remand court with any evidence to determine the prescriptive loss to each

LOG parcel. Their argument that the prescriptive taking should be

determined in the future is contrary to the most basic requirements of Civil

Code section 806 and all of California case law requiring certainty and

quantification at the time of the judgment. Accordingly, there has been no

diminishment of the appurtenant groundwater right of any LOG parcel.

Therefore, the remand court should have revisited the cost issue as directed

by this Court, and determined that members of the LOG were the prevailing

parties.

Appellants request a remand order directing the lower court to enter

judgment declaring that members of LOG are the prevailing parties and

awarding costs to LOG.

CONCLUSION

Over the course of the adjudication spanning nearly two decades,

Appellants spent vast amounts of time and resources seeking to quiet title to

their respective parcels. Quiet title is necessary in order to meaningfully

operate their farming operations and to prevent any cloud on their title
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caused by prescriptive claims. Statutory and case law is clear that to quiet

title, the trial court must determine the quantity of the prescriptive right

acquired by City of Santa Maria and by Golden State Water Company

against each of Appellants’ respective parcels. The volume of such

prescriptive rights must be declared in the Amended Judgment, or

determined to be uncertain and void, so that the recorded chain of title

reflects any diminishment of the overlying groundwater right of any LOG

parcel.

Also, the word “prior” must be deleted from one spot in the

Amended Judgment to prevent mischaracterization of the nature of the

prescriptive right.

Finally, the Amended Judgment should be amended to provide that

members of LOG are the prevailing parties and entitled to costs.

Respectfully submitted,
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