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NORTHERN CALIFORNIA  SOUTHERN CALIFORNIA 

June 15, 2016 

VIA SCSC ELECTRONIC SERVICE 
 
Hon. Peter H. Kirwan 
Santa Clara Superior Court 
Department 1 
191 North First Street 
San Jose, CA  95113 

 

Re: Cilker Apartments, LLC v. Western National Construction, et al. 
SCSC Case No. 13CV258281 
Our File No.: 2120.188 

 
Dear Judge Kirwan: 

This will serve as Defendant and Cross-Complainant Western National 
Construction’s (“WNC”) response to the June 13, 2016 letter from John A. Castro, Esq., 
counsel for Madera Framing, Inc. (“MFI”).    WNC objects to MFI’s [Proposed] Judgment 
by Court under Code of Civil Procedure Section 437c.  WNC requests that this Court 
reject the Proposed Judgment.   

As noted in WNC’s Objection to MFI’s Proposed Judgment, there are two 
grounds for rejecting that Proposed Judgment: (1) It violates the “One Final Judgment 
Rule”; and (2) it seeks an award of costs which were released under the settlement 
agreement upon which MFI based its motion for summary judgment. 

WNC first objects to the Proposed Judgment submitted by MFI because entry of 
such a judgment here would violate the One Final Judgment Rule.  Under that rule, 
judgment in favor of MFI is improper since MFI remains a party on other parties’ cross-
complaints, including a cross-complaint filed by Cell-Crete Corporation and “deemed” 
cross-complaints pursuant to the Case Management Order. 

Under California law, there is ordinarily only one “final judgment” in an 
action.  (Sullivan v. Delta Air Lines, Inc. (1997) 14 Cal.4th 288, 304.)  The One Final 
Judgment Rule is premised on the theory that “piecemeal disposition and multiple 
appeals tend to be oppressive and costly”; the public policy preference is that review of 
intermediate rulings await final disposition of the case.  (Griset v. Fair Political Practices 
Comm’n (2001) 25 Cal.4th 688, 697; Westamerica Bank v. MBG Industries, Inc. (2007) 
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158 Cal.App.4th 109, 132.)  As a general proposition, the One Final Judgment Rule is 
strictly applied.  (Kinoshita v. Horio (1986) 186 Cal.App.3d 959, 968.) 

The court in Vivid Video, Inc. v. Playboy Entertainment Group, Inc. (2007) 147 
Cal.App.4th 434, 441, ruled that a judgment must completely terminate the litigation 
between the parties:   

The nature of the one final judgment rule was described in [Sullivan v. 
Delta Air Lines, Inc. (1997) 15 Cal.4th 288, 307] by the Supreme Court as 
follows: “In its most fundamental sense, ‘finality’ is an attribute of every 
judgment at the moment it is rendered; indeed, if a judicial determination is 
not immediately ‘final’ in this sense it is not a judgment, no matter what it 
is denominated.  The Legislature has incorporated this meaning of finality 
into the very definition of a judgment: “A judgment is the final 
determination of the rights of the parties in an action or proceeding.” 
[Citation.]  And we have explained the meaning as follows: “A judgment is 
final ‘when it terminates the litigation between the parties on the merits of 
the case and leaves nothing to be done but to enforce by execution what 
has been determined.’ “[Citations.]  Finality in this sense not only makes a 
judicial determination a judgment, it also makes that judgment 
appealable.  As we recently observed, “A judgment that leaves no issue to 
be determined except the fact of compliance with its terms is appealable.” 

There are two general exceptions to the One Final Judgment Rule.  First, 
judgment may be proper as to a “collateral” matter when: (1) the judgment/order is final 
as to the collateral matter; (2) the subject of the judgment or order is in fact collateral to 
the general subject of the litigation (such as the granting or denial of a motion for 
monetary sanctions); and (3) the judgment or order directs the payment of money by the 
appellant or the performance of an act by or against the appellant.  (Sjoberg v. Hastorf 
(1948) 33 Cal.2d 116, 119; Apex LLC v. Korusfood.com (2013) 222 Cal.App.4th 1010, 
1016.)  The entry of judgment in favor of MFI would certainly not be as to a collateral 
matter. 

Second, the Court can enter judgment if that judgment will be final as to the 
particular party.  In multiparty actions, a “piecemeal” judgment or order that leaves no 
issue remaining to be determined as to one of the parties is considered final as to that 
party and thus appealable.  (Justus v. Atchison (1977) 19 Cal.3d 564, 567-568; Ram v. 
OneWest Bank, FSB (2015) 234 Cal.App.4th 1, 9; Nguyen v. Calhoun (2003) 105 
Cal.App.4th 428, 437.) 
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A complaint and cross-complaint are generally treated as independent actions for 
most purposes, but not with respect to the requirement of one final 
judgment.  (WestAmerica Bank v. MBG Industries, Inc., supra, 158 Cal.App.4th 109, 
132.)  “Where a complaint and cross-complaint involving the same parties have been 
filed, there is no final, appealable judgment until both have been resolved. 
[Citation.]”  (Ibid.)  Furthermore, judgment entered on a complaint alone, without a 
judgment on a pending cross-complaint, is not a final judgment.  (Ibid.)   

Judgment in favor of MFI here would violate the One Final Judgment Rule.  Even 
if judgment were to be entered on WNC’s cross-complaint, MFI will remain a party to the 
action by virtue of filed and “deemed” cross-complaints.  The requested judgment would 
be a “piecemeal” judgment only, contrary to the One Final Judgment Rule. 

Next, the settlement agreement that served as the basis for MFI’s motion 
released all claims, including claims for costs, between the settling parties.  That 
agreement specifically provides: 

 4. The releases described above are full and final 
releases applying to all losses, except as stated in 
paragraphs 2 and 3 above, including but not limited to 
damages, costs, expenses, and attorneys’ fees, incurred by 
said parties, arising out of or in any way connected with the 
above-described matters. 

Based on this clear language, there is no basis whatsoever for an award of costs 
to be included in the Proposed Judgment.  Paragraph 3 of the Proposed Judgment 
should be deleted in its entirety. 

Again, WNC respectfully requests that this Court reject the Proposed Judgement 
in its entirety.  If the Court is inclined to consider the Proposed Judgment, WNC asks 
that briefing of this matter be scheduled and a hearing set so that all interested parties 
may be heard. 

 

 Sincerely, 

 
Samuel M. Danskin 

 
SMD:se 
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