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GREEN & HALL, LLP
MICHAEL J. PEPEK, State Bar No. 178238

mpepek@greenhall.com
SAMUEL M. DANSKIN, State Bar No. 136044

sdanskin@greenhall.com
MICHAEL A. ERLINGER, State Bar No. 216877

merlinger@greenhall.com
1851 East First Street, 10th Floor
Santa Ana, California 92705-4052
Telephone: (714) 918-7000
Facsimile: (714) 918-6996

Attorneys for WESTERN NATIONAL
CONSTRUCTION

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA

CILKER APARTMENTS, LLC,

Plaintiff,

vs.

WESTERN NATIONAL CONSTRUCTION,
et al.,

Defendants.

CASE NO. 113CV258281

DEFENDANT AND CROSS-
COMPLAINANT WESTERN NATIONAL
CONSTRUCTION'S NOTICE OF
COMPLIANCE WITH THE CASE
MANAGEMENT ORDER RE:
SUPPLEMENTAL DEPOSIT OF EXPERT
FILE

DATE: June 3, 2016

JUDGE: Hon. Peter H. Kirwan
DEPT.: 1
ACTION FILED: December 26, 2013
TRIAL DATE: July 11, 2016

AND RELATED CROSS-ACTIONS

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Defendant and Cross-Complainant Western National Construction (“Western”), in

compliance with the Case Management Order, has electronically deposited supplemental expert

files of Lee Bartholomew to the document depository, located at Aiken & Welch, 1 Kaiser Plaza,

Suite 250, Street, Oakland California 94612.

Please note that Western objects to the Case Management Order to the extent it calls for
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the deposit and production of documents and/or information protected by the attorney-client

privilege and/or the attorney work product doctrine. Further, Western’s investigation and

discovery into the facts and circumstances involved in this matter is ongoing. To the extent such

investigation and discovery reveals information bearing upon Western’s response to the Case

Management Order, Western reserves the right to supplement and/or change its response.

Subject to and without waiving the foregoing objections, Western has produced all

relevant, responsive, non-privileged, non-publicly available documents within Western’s

possession, custody and control.

Attached as Exhibit "A" are the supplemental documents. The deposited documents are as

follows:

Bates Range Description

WNC-BAI 012936-12948 6-2-2016 Summary Document

WNC-BAI 012949 2016 W-9

WNC-BAI 012950 Invoice 9-23-15

WNC-BAI 012951 Invoice 5-18-16

DATED: June 3, 2016 GREEN & HALL, LLP

Michael A. Erlinger
Attorneys for WESTERN NATIONAL
CONSTRUCTION

sellis_GRHA
MAE-line
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San Jose’s Apartment Rental Market

Overall Market Conditions
Significant expansion of large Silicon Valley technology firms and the overall economic recovery has

resulted in positive job growth and net migration in the San Jose metropolitan area. This in turn has

pushed home prices beyond their prior peak and prompted a shift toward rental housing. As occupancy

rates surged, new supply has been rapidly added to the market in order to address the shortage of quality

housing in the region. The current year will experience the largest number of new units being added to the

market than any of the past 20 years. The majority of the growth will be in the urban core, although other

suburban locations are quickly catching up. The increase of new construction is expected to start a

transition period which will ease the dramatic rate of rent increases over the past two years and reduce the

high occupancy rates. Marcus and Millichap forecasts a 5.1% increase in effective rents for 2016 (down

from nearly 12% in 2014) and a 30 basis-point rise in the vacancy rate to 3.7%. (Source: Marcus &

Millichap Multifamily Research Market Report: San Jose Metro Area First Quarter 2016).

“Residential development in 2014/15 saw a strong but reduced level of development in comparison to the
record number of building valuation in 2013/14. Residential inventory and vacancy rates still remain at
record lows for the bay area. Because the market has largely absorbed these new residential units, it is
anticipated that there will be a new cycle of increased residential development.” Source: City of San Jose’s
“Development Activity Highlights and Five Year Forecast (2017-2021)”

Historic Trends in Rent Rates and Occupancy
After the recession that occurred between late 2007 and mid-2009, the San Jose area experienced a

resurgence in construction of multi-family housing. As the chart below shows, the total number of new

units constructed in 2012 and 2013 were among the highest levels seen in the past 30+ years.
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“Residential development in 2014/15 saw a strong but reduced level of development in comparison to the
record number of building valuation in 2013/14. Residential inventory and vacancy rates still remain at
record lows for the bay area. Because the market has largely absorbed these new residential units, it is
anticipated that there will be a new cycle of increased residential development.” Source: City of San Jose’s
“Development Activity Highlights and Five Year Forecast (2017-2021)”

To understand the effect that supply and demand changes were having on rent and occupancy rates, three

sources were used to analyze historic trends in rent rates and occupancy rates in the San Jose area and for

the subject property:

• Real Answers (product name is Real Facts)

• AXIOMetrics, Inc.

• Internal financial reports (obtained through court submitted documents) for subject property only

For the following series of graphs that were derived from the sources above, please note the following:

• Real facts data (from Real Answers) for the San Jose market includes 158 (as of Q1 2016) Class A, B and C properties within

the city of San Jose. Subject specific data from this source was available as far back as 2005. See: rental trends San

Jose.xlsx

• AXIOMetrics, Inc. data for the San Jose market includes between 100 and 208 data (2003 through Q1 2016) Class A, B, and

C properties within the San Jose-Sunnyvale-Santa Clara MSA. Subject specific data from this source was available back to

2012. See: San Jose MarketTrends_5-20-2016 1-09-02 PM.xlsx

• Subject average rents and occupancy rates were also derived from court submitted financial reports. To calculate average

monthly rental rates the total value of all units on an annual basis was first calculated. This figure was determined by

totaling the annual revenue figures for scheduled gross rent and rental values for 1) manager’s unit, 2) office/model, and

3) vacant units. This annual figure was then divided by 182 units and 12 months to calculate a monthly per unit rental

average. To determine the average occupancy rate the annual rental value of the vacant units was divided by the total

annual rental value of all units as previously described. See: Excel Revenue and Expense History.xlsx

Historic Market Trends: Average Rent
The following chart shows that both data sources track similar year over year changes in average rent rates,

although AXIOMetrics consistently shows higher rates than Real Answers. The AXIOMetrics database

(defined geographically as the San Jose-Sunnyvale-Santa Clara MSA) includes properties that overall have

an average year built of 1994 in 2016. In contrast, the Real Answers data base (defined geographically as

the city of San Jose) has properties that have an average year built of 1984. This older mix of properties

suggests that the Real Answers database includes a greater percentage of lower class properties which

would lead to a lower average rent as is demonstrated in the graph. The growth in rent rate, however, is

remarkably similar between the two data sources.
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The Subject’s Average Rent vs. The Market
The following graphs shows the average rent rate for both in the San Jose market and at the subject

property as collected and presented by the sources noted. Given the discussion above regarding the

differences between the data sets from the two sources it is not unexpected that the subject data falls

slightly below the market average in AXIOMetrics data and slightly above the market average in Real Facts

data. In both cases, however, the subject’s year over year growth from each independent data base is

highly consistent with the overall market as reported by the data source.

Average Rent over Time

The following graph shows that the rent trend for all three data sources follows the same general

trajectory. The average rent rate derived from the submitted financial reports falls in the middle of the two

independent sources for the years in which data was available from all three sources.
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The following chart displays all of the trend data together from the three sources.
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Historic Market Trends: Occupancy Rates
The following chart shows the average occupancy rate as determined by both Real Answers and

AXIOMetrics, Inc.

The Subject’s Average Occupancy
The following chart shows the average occupancy at the subject property as determined by all three data

sources. According to subject generated financial reports, the annual average occupancy rate was 51.3% in

2003, the year in which construction was completed. In 2004, the average occupancy rate rose to 72.2%.

By the beginning of 2005 the property appears to have fully stabilized and the annual average occupancy

rate for 2005 reached 94.5% and over the following 8 years it was maintained between 94% and 97%. From

2014 to present the annual average occupancy rate has exceeded 97%.
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The Subject’s Average Occupancy vs. The Market
The following chart shows that after the initial stabilization period, the subject property’s occupancy rate

has tracked closely with the market as a whole.

Current Market Conditions – Bartholomew Associates Research
In an effort to verify the current multi-family market conditions suggested by the data sources described

above, Bartholomew Associates conducted its own survey of the apartment market in the subject’s area.

The following describes the process undertaken:

• 100+ apartment complexes were selected in the subject’s submarket and in several nearby

submarkets.

• The list was narrowed to 52 properties that were geographically near the subject or had

comparable commute options to major employment centers. The number studied in each

submarket is shown on the map below.
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was assigned to each complex based on the existence and condition of at least some the following

features:

o Tier 1: clubhouse, fitness center, business center, resort type pool/spa, sauna, concierge

services, valet dry cleaning/laundry services, maid services, personal trainer, bike

shop/storage, guest suites, car detailing, pet play area, pet wash/care station, pet grooming

services, garage parking, in-unit laundry, high end finishes in units, on-site retail, coffee

lounge, etc.

o Tier 2: carport parking or limited covered parking, in-unit laundry, pool/spa, mid-grade

finishes

o Tier 3: on-site laundry facility or limited number of units with laundry, no or small pool, no

central A/C, open lot parking or limited carport parking, low grade finishes

• The data was researched (internet, phone calls, etc.) and the following was noted for each

property: number of units, vacancy level, amenities offered, rental/application fees, etc.

• Market level information (average vacancy rates, average rental rates, and patterns) was extracted

from the data.

Results of Bartholomew Associates’ Survey

Subject

WNC-BAI 012942
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Tier Level: Amenities, Quality, Condition

The assignment of level (tier 1, 2, and 3) resulted in the data

from the 52 apartment complexes being grouped as

follows:

o Tier 1: 29 complexes

o Tier 2: 11 complexes plus 4 deemed in

between tier 2 and tier 1

o Tier 3: 5 complexes plus 3 deemed in

between tier 3 and tier 2

The subject property was categorized in tier 1 was deemed

to be on the lower end. Newer properties (those

completed in 2010 or later) have a broader range of

amenities and more concierge services. It was particularly

noted that pet policies and services (pet play areas, pet

wash/care stations, grooming services, etc.), bike services

(storage facilities, repair shops), and on-site retail (i.e.

coffee lounge) defined the highest level of tier 1 properties.

Vacancy Rates
Vacancy rates across the data set were low, particularly since there are a few new developments that are

still in the process of stabilizing post construction (completed late 2015 and early 2016). Vacancy rates

would be even lower for the group of tier 1 complexes if these yet to be fully stabilized properties were

removed from the data set. It should also be noted that additional Tier 1 apartment complexes are coming

to the market soon. For example, 825 units in Santa Clara (Monticello Village) and 119 units in San Jose (27

North aimed at the San Jose State University population will be open for occupancy in 2016.

• Tier 1 vacancy rate: 3.91% (380/9,715 units)

• Tier 2, 1/2, 3, 2/3 combined vacancy rate: 4.41% (142/3,222 units)

• The subject’s vacancy rate is currently at roughly 3.3%.

Rental Rates
Despite the resurgence of construction over the past five years, vacancy rates remain low and rental rates

are high. The following chart shows the rent per square foot from the data collected for Tier 1 properties

and the subject property.

Average Price Per Square Foot for Tier 1 Properties

1 BED/ 1 BATH
(includes a limited number

of 1.5 bath units)

2 BED / 2 BATH
(includes a limited number

of 1, 1.5, and 2.5 bath units)

3 BED / 2 BATH
(includes a limited number

of 1.5, 2.5, and 3 bath units)

SUBJECT $3.49/SF $2.61/SF $2.64/SF

Market (29 properties) $3.43/SF $2.77/SF $2.60/SF

Market Range $2.49 - $5.87/SF $2.13 - $3.74/SF $2.37 - $3.47/SF

2915

8

Apartment Complexes by Tier
in the Data Set

Tier One

Tier Two

Tier Three
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When applying the market’s average per square foot rental rates to the subject’s stated unit sizes it can be

shown that the subject’s current rents are in line with the overall market.

Current vs. Expected Rent Rates

SUBJECT UNITS Size (SF)
(according to

website)

Current Rent
(according to

web site)

Current Rent
(according to
AXIOMetrics)

Expected Rent
(based on market

averages/sf shown above)

1 BED / 1 BATH 557 $2,088+ $2,082 $1,911

735 $2,289+ $2,409 $2,521

778-800 $2,227+ $2,348-$3,411 $2,669-$2,744

2 BED / 2 BATH 1030 $2,750+ $2,625 $2,853

1050 $2,790+ $2,791 $2,909

1078 $2,810+ $2,819 $2,986

1165 $2,999+ $2,943 $3,227

1200 $3,040+ $3,269 $3,324

3 BED / 2 BATH 1235 $3,200+ $3,018 $3,421

Note: Average rents in the market for tier 1 properties surveyed are: $2,755 (1 bedroom), $3,303 (2 bedroom), and

$3,671 (3 bedroom).

Lease Terms
Tier 1 properties (and many tier 2 and 3 as well) use rent maximizing software to determine rental rates. It

appears that many supply and demand variables are taken into consideration when assigning rental rates.

It was noted during the survey that lease rates vary DAILY and shorter term leases can be lower than longer

term lease rates. Leases for units not quite vacant (but within the next 1-4 weeks) tend to be higher than

those that are ready for immediate occupancy. It is clear the software program adjusts the lease rates in

real time and that the market is continually surveyed by market research companies with robotic

technology. The following chart is a good example of the variability of lease rates.

WNC-BAI 012944
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Nearly all of the tier 1 properties surveyed offer short term lease rates, ranging from as short as 1 month to

7 months. The premium charged for short term leases varied significantly. It was evident that some

properties were more amenable to short term leases than others. A clear pattern in the market was

difficult to determine, although a 25% premium for one bedroom, one bathroom units for a six month lease

was common. The premium for other size units and shorter rates (2 or 3 month leases in particular) was

difficult to assess. Real time supply and demand appears to dictate the rate offered on any given day for a

particular lease term.

All the tier 1 properties surveyed charge pet rent (typically $50 per pet per month) and pet deposits

(typically $500 per unit). Many properties restrict the size and breed of dog. A few of the properties

surveyed are large dog-friendly. Many of the luxury rental communities offer a broad range of pet related

amenities. The subject was one of the very few properties that prohibited dogs but recently changed their

pet policy on April 25, 2016 to allow renters to have small dogs. The pet rent rate was increased to $50 for

cats (from $35) and established at $75 for dogs (higher than most apartment communities in the survey).

Caged pets are permitted at no cost. The acceptance of most pets is consistent with overall trends in the

rental market nationwide. The Los Angeles Times noted that a survey by apartments.com found that more

than 70% of apartment renters own pets (cats and dogs are the most popular type).

Conclusion of Primary Research
The results from the research conducted by Bartholomew Associates are consistent with the Q1 2016 data

from both AXIOMetrics, Inc. and Real Answers when individual property data are compared. The

comparison becomes more problematic when entire datasets are used. For example, all three sources

define property class differently and include a slightly different mix of properties in the dataset. As noted

earlier, Real Answers includes a higher percentage of class C properties in their database than does

WNC-BAI 012945
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AXIOMetrics. Class C properties were excluded from the Bartholomew Associates’ dataset after initial data

collection in order to have a dataset that more closely aligns with the subject property. The average rent

rates, however, reflect these differences in a logical relationship. Currently high occupancy rates were

generally consistent across data sources for the market as a whole.

Future Growth in San Jose’s Apartment Rental Market
The following map from the City of San Jose’s 2014-2023 Housing Element Report (dated January 27, 2015)

shows the priority development areas based upon the location of land suitable for residential development.

Many of the areas in red correspond to recent and planned growth in multi-family residential housing.

New Apartment Construction
The following chart indicates that significant growth is still expected in the cities of San Jose and Santa
Clara.

Category San Jose Santa Clara

MF Units Under Construction 5,491 1,233

MF Units Approved 4700* 476

MF Projects Pending City Approval 4,669* 3,572
*Includes SF in Communications Hill

Source: City of San Jose’s “Development Activity Highlights and Five Year Forecast (2017-2021).” City of Campbell Planning Division
website and City of Santa Clara Planning Division website.
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Rent Rates Projections: 2016-2021
After five years of significant growth in rent rates (ranging between 7% and 12% per year), sources like

AXIOMetrics, Inc. and the Red Capital Group (RCG) projects that rates will increase over the next five years

but at a slower, more sustainable rate (ranging between 3% and 5%). AXIOMetrics, predicts year over year

rate growth to be the in 3% to 5% range over the next five years (see graph below). RCG notes in their

December 2015 Market Overview Report for San Jose that most statistically significant predictors of San

Jose rent changes are personal income growth (+), the rate of change of job growth (+), and current

vacancy (-). RCG anticipates deceleration through 2016, followed by reacceleration to a 5.7% peak during

Q2 2018.

Occupancy Projections: 2016-2021
Job growth is expected to remain steady in the region over the next several years and a new surge of

development is also anticipated. After a slight decline from the extensive development that occurred from

2014 to 2016 Forecasters predict fairly steady occupancy rates at around 95% as shown on the following

graph.
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Invoice

Invoice Date: 9/23/2015

Invoice Number: 09232015d

Billing Address:
Michael Erlinger
Green & Hall
1851 East First Street, 10th Floor
Santa Ana, CA 92705

Bartholomew Associates, Inc.

Assignment:
Cilker v. WNC - 5230 Terner Way, San Jose

Thank you for the work! We appreciate your prompt payment.

Tax ID: 27-4440515

Balance Due:

530-750-1001 (tel)
530-750-1101 (fax)
leebartholomew@gmail.com

Notes:

Client Information:

Assignment Information: Work performed by Bartholomew Associates, Inc. (CA Cert. Gen. R.E. Appraiser #AG004317)

Address:
Company:
Name:

1520 E. Covell B5 #363
Davis, CA 95616 Please note our new

address!

City/State/Zip:

Date Description QuantityRate Amount
8/28/2015 Site Inspection 4150.00 600.00
8/28/2015 Travel 6150.00 900.00
9/9/2015 File Review 3150.00 450.00

$1,950.00

Approved 
MAE - 10/6/15 
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Bartholomew Associates, Inc.  INVOICE  

1520 E. Covell B5 #363  
 
Invoice Number: 2016-029 

Davis, CA 95616   
530-750-1001 (tel)  Invoice Date: 05/18/2016 

 530-750-1101 (fax)   
 leebartholomew@gmail.com  Tax ID: 27-4440515 

 

Client Information: 
 

Billing Address: Assignment: 

Name: Michael Erlinger  Cilker v. WNC – 5230 Terner Way 

Company: Green & Hall   

Address: 1851 East First Street, 10th Floor   

City/state/zip: Santa Ana, CA. 92705   

 
Assignment Information: Work performed by Bartholomew Associates, Inc. 
 

Date Description By Hours Rate Amount 

04/13/2016 
04/22/2016 
04/25/2016 
05/02-04/2016 
05/02-20/2016 
 
05/09/2016 
05/12/2016 

Telephone discussion w/ Mr. Erlinger 
Market data collection and analysis 
San Jose-travel, view data, site inspections 
Market data research, analysis, presentation 
Rental value analysis, market data, trending, 
concessions analysis, moving exp. Analysis 
Market data analysis 
Review data, file preparation & presentation 

LB 
LB 
LB 
LB 
 
MA 
LB 
ER 

1 
4 
8 
24 
 
53 
4 
6 

$150 
$150 
$150 
$150 

 
$125 
$150 
$125 

$150 
$600 

$1,200 
$3,600 

 
$6,625 

$600 
$750 

 

Total to date     $13,525 

    Balance Due: $13,525 

 
 

Notes: 

This billing represents all work prior to engagement by co-counsel Lorber, Greenfield & Polito, LLP. 
 
Remit to: 
 
Bartholomew Associates, Inc. 
1520 East Covell Boulevard, B5 #363 
Davis, CA. 95616 

 
 

Please Note Our New Address 

WNC-BAI 012951



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
4

DEFENDANT AND CROSS-COMPLAINANT WESTERN NATIONAL CONSTRUCTION'S NOTICE OF
COMPLIANCE WITH THE CASE MANAGEMENT ORDER RE: DEPOSIT OF EXPERT FILE

P:\DOCS\Western Nat.Cilker\Discovery\CMO Discovery Responses\WNC\Ntc.Prod.Bartholomew Expert File.2nd Suppl.docx

PROOF OF SERVICE

I am employed in the County of Orange, State of California. I am over the age of 18 and
not a party to the within action. My business address is 1851 East First Street, 10th Floor, Santa
Ana, CA 92705-4052.

On June 3, 2016, I served the within document(s) described as:

DEFENDANT AND CROSS-COMPLAINANT WESTERN NATIONAL
CONSTRUCTION'S NOTICE OF COMPLIANCE WITH THE CASE MANAGEMENT
ORDER RE: SUPPLEMENTAL DEPOSIT OF EXPERT FILE

BY E-SERVICE: I electronically served the document(s) via Santa Clara County
Superior Court's Electronic Filing System on the recipients designated on the transaction receipt
located on the Santa Clara County Superior Court's Electronic Filing System website. [See
Transaction Receipt on SCE Filing Website]

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on June 3, 2016, at Santa Ana, California.

Sheila Ellis

sellis_GRHA
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