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VIA ELECTRONIC SERVICE ONLY 
Bruce A. Edwards, Esq. 
JAMS 
Two Embarcadero Center, Ste. 1500 
San Francisco, CA  94111 
 
Re: Cilker Apartments, LLC v. Western National Construction, et al 
 Santa Clara County Superior Court Case No.: 1-13-CV-258281 
 Our File No.: 20300.3386.00 
 JAMS Reference No.: 1100079810 
 

WNC’S LETTER REPLY IN SUPPORT OF REQUEST FOR LEAVE TO DESIGNATE 
EXPERT WITNESS PAUL HABIBI 

 
Dear Mr. Edwards: 
 
 Please allow this letter to serve as Defendant and Cross-Complainant Western National 
Construction’s (“WNC”) limited reply to Plaintiff’s opposition filed May 18, 2016.  This reply is 
intended to address certain foundational misconceptions relied upon by Plaintiff which – when 
rectified – render the points raised in Plaintiff’s opposition irrelevant to this application.  
 
First: Plaintiff’s opposition erroneously assumes that the provisions of Code of Civil Procedure 
section 2034.620 (all further statutory references are to the Code of Civil Procedure) must be satisfied 
before leave to designate a supplemental expert may be granted.  This assumption is false.  Section 
2034.610, relied upon by WNC here, provides the Court discretion to grant an application to designate 
additional experts brought by any party who timely participated in the expert witness exchange (i.e. 
permissive relief).  This is evident from the plain language of section 2034.610 which provides: “On 
motion of any party who has engaged in a timely exchange of expert witness information, the court 
may grant leave to do either or both of the following...” [emphasis added.]  The only conditions 
placed upon a motion addressed to the discretionary authority of the Court is that the motion must be 
made with sufficient time to allow the deposition of the expert in advance of the expert discovery 
cutoff (i.e. a lack of prejudice), and that it be accompanied by a meet and confer declaration.   
 
Contrary to the Plaintiff’s assertion, Code of Civil Procedure section 2034.620 merely provides those 
circumstances under which leave to augment an expert witness list becomes mandatory.  Indeed, 
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section 2034.620 expressly provides, in relevant part: “The court shall grant leave to augment or 
amend an expert witness list or declaration only if all of the following conditions are satisfied...” 
[emphasis added.]  The requirements of section 2034.620 simply do not apply to the permissive relief 
contemplated by section 2034.610.  Indeed, these two statutes do not refer to one another internally.  
There is nothing within the plain language of these statutes to suggest the Plaintiff’s erroneous 
conclusion.  The fact that the Court’s authority to grant permissive relief under 2034.610 is not limited 
by 2034.620 is further supported by the titles of the statutes at issue.  Section 2034.610 is entitled 
“Scope of judicial authority where exchange of information was timely; time to complete additional 
discovery; meet and confer declaration” while Section 2034.620 is entitled: “Expert witness lists; court 
authority upon satisfaction of certain conditions.”  Both statutes provide for distinct scope of judicial 
authority – the exercise of one being permissive and the other mandatory.  Thus, Plaintiff’s belabored 
discussion of the requirements of section 2034.620 is irrelevant to the determination of this application, 
and should be ignored. 
 
Second: WNC and its counsel had no intention to misrepresent the order of expert designations within 
WNC’s moving papers as to Ms. Sedway.  The reference to Ms. Sedway being withheld from the 
initial designation was in error, and that contention is hereby withdrawn based upon its mistaken 
inclusion in the moving papers.   
 
However, Ms. Sedway’s designation is ultimately immaterial to the determination to be made on this 
application.  The argument within WNC’s motion was not that Ms. Sedway had not been properly 
designated.  Rather, the issue is that Ms. Chung – a CPA testifying on issues not previously addressed 
in any party’s designation – was not properly disclosed within Plaintiff’s initial designation.  Plaintiff’s 
contention that Ms. Chung, a CPA, was somehow “responsive” to Mr. Bartholomew, a property 
valuation professional, is false.  Plaintiff offers no explanation as to why Ms. Chung, a professional 
economic damages witness, was withheld until the supplemental designation.   
 
Plaintiff also makes the puzzling assertion that WNC should have somehow possessed the 
clairvoyance to anticipate Ms. Chung’s December 4, 2015 designation and designate Mr. Habibi in 
October of 2015.  This argument is nonsensical.  Ms. Chung was designated on the last possible day 
for supplemental designations.  WNC had no subsequent opportunity under the CMO to designate a 
responsive expert.   
 
Third: Plaintiff’s opposition is devoid of any claim or articulation of any possible prejudice visited by 
the proposed designation of Mr. Habibi.  Plaintiff’s arguments do not even use the words “prejudice” 
or “inability to prepare for trial.”  This is because no prejudice exists.   
 
Exemplifying the absolute lack of prejudice, Ms. Chung testified at her May 18, 2016 deposition that 
her opinions rested primarily upon a rent-roll for April 2016 and calculations she performed following 
a conference with several of Plaintiff’s experts on April 29, 2016.  Ms. Chung also confirmed that she 
plans on performing further work to respond to opinions and criticisms offered by other expert 
witnesses.  Not only were Ms. Chung’s opinions only recently formed, upon information not generated 
until the end of April 2016, she specifically plans on performing further work to respond to the 
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testimony of other like experts.  No prejudice exists in fulfilling Ms. Chung’s express expectation to 
respond to the opinions of other experts. 
 
Given the lack of prejudice to the Plaintiff, and the fact that Mr. Habibi is available for deposition on 
June 15, 2016, WNC respectfully requests that the Special Master issue a recommendation granting 
leave to designate Mr. Habibi.          
 
Sincerely, 
 
LORBER, GREENFIELD & POLITO, LLP 
 
 
 
Zachariah R. Tomlin 
 
ZRT 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


