
   
 

 

 

SOUTHERN CALIFORNIA 
13985 STOWE DRIVE 

POWAY, CA 92064 
TEL: (858) 513-1020 
FAX: (858) 513-1002 
www.lorberlaw.com 

 Please reply to: 

May 17, 2016 

Joyia Z. Greenfield 
jgreenfield@lorberlaw.com 

Zachariah R. Tomlin 
ztomlin@lorberlaw.com 

 
 

SO. CALIFORNIA NO. CALIFORNIA ARIZONA NEW MEXICO WASHINGTON NEVADA COLORADO OREGON 

 
L:\JZG\Cilker\Correspondence\Letters\Zimmerman-ZRT-M&C-051716.doc 

VIA E-MAIL AND ELECTRONIC SERVICE 
Mr. Jon B. Zimmerman 
ROBINSON & WOOD, LLP 
227 N. 1st Street 
San Jose, CA  95113 
jbz@robinsonwood.com. 
 
Re: Cilker Apartments v Western National Construction  
 Meet and Confer Regarding Expert File Production 
 Case No.: 1-13-CV-2582181 
 Our Client:  Western National Construction, Inc. 
 Our File No.: 20300.3386.00 
 
Dear Mr. Zimmerman: 
 
Please allow this correspondence to serve as our effort to meet and confer with you regarding two 
issues: 1) The need to produce certain documents and materials identified at the deposition of 
Mr. James Mahaney, Vol. 2 in their original electronic format; and 2) The late and incomplete 
production of your expert witness files, including Lucy Chung’s recent production.  

First, during Mr. Mahaney’s deposition, he identified two categories of electronic information that 
were requested at the time of the deposition: 1) The complete electronic spreadsheet prepared by 
Mr. Mahaney’s office referred to throughout his deposition reflecting the analysis of alleged structural 
issues at the One Pearl Place property, including, but not limited to, sheer wall nailing patterns, hold 
down observations, and lag bolt observations; and 2) The electronic video footage provided by 
Mr. Avelar’s office to Mr. Mahaney regarding the balcony decks Mr. Avelar believed were in need of 
shoring in or about November of 2015.  These documents are discoverable and should have been 
included in Mr. Mahaney’s original expert file.  Given the short amount of time until trial, it is 
necessary that these documents be produced promptly.  Demand is hereby made that these documents 
be produced in their native electronic formats, not later than close of business this Thursday, May 19, 
2016, both to the depository and directly to my office. 

Second, there has been a steady decline in the number of days (hours) in advance of the depositions of 
your client’s experts that the complete expert files are being deposited and provided to all counsel.  
Recently your office deposited an approximately 36,000 page job file for James Mahaney less than one 
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full business day prior to the deposition taking place.  Likewise, your office produced the “expert file” 
of Lucy Chung yesterday at approximately 4:09 p.m. with her deposition to take place less than forty-
two hours later on Wednesday, May 18, 2016.  The phrase “expert file” is in quotations because the 
file produced does not contain any actual work product of Ms. Chung.  Absent from Ms. Chung’s file 
are any invoices for work performed, any analysis of your client’s financials or rental and occupancy 
rates, nor any analysis or calculation of your client’s projected economic damages alleged within the 
operative Complaint.  Rather, the file contains approximately 8,300 pages of financial records and 
documents previously produced in this litigation (save a few innocuous scheduling e-mails) with no 
notes or any other indication as to any analysis actually performed by Ms. Chung.     

We can only assume your office intends to produce the actual substance of Ms. Chung’s file late today 
or at the deposition tomorrow.  This is an unacceptable practice and violates the direct orders of the 
Special Master regarding the production of expert witness files.  Given that each of your expert 
witnesses has been designated, and presumably performing work on this matter for six months or 
more, their files should certainly be in a more complete state than those produced (i.e. some modicum 
of analysis performed and, at a minimum notes regarding same).  Indeed, the impending nature of 
these depositions has been known for some time.  Thus, it can be reasonably inferred that your office 
has made the tactical decision to withhold the substance of the expert witness files in an effort to 
prejudice our ability to prepare for these depositions.  As evidenced by Mr. Mahaney’s deposition 
(which was required to continue to a second extended day as a result of the tardy production of the 
substance of his file), your late production of large expert witness files results in substantial additional 
(and avoidable) cost to my client and all parties involved.  If we are to keep this matter on track for the 
current trial, the practice of trickling in expert file information at eleventh hour must cease.  Thus, 
demand is hereby made that Ms. Chung’s complete expert witness file be produced not later than 
1:00 p.m. today, and that all future deposits are made in compliance with the Special Master’s Order, 
not less than five days before the deposition is to commence.  Failure to comply with this demand will 
require that we raise this issue with the Special Master and seek sanctions for those fees and costs 
incurred as a result of same.                

Also, be reminded that Lynn Sedway’s expert file is due to be produced tomorrow, May 18, 2016, and 
request is hereby made that the same be provided directly to my office via dropbox.  Should you have 
any questions or concerns regarding the foregoing, please contact the undersigned directly.                  

Sincerely, 
 
LORBER, GREENFIELD & POLITO, LLP 
 
 
 
Zachariah R. Tomlin  
ZRT/tam 
 
cc:  All Counsel 
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