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VIA ELECTRONIC SERVICE ONLY 
Bruce A. Edwards, Esq. 
JAMS 
Two Embarcadero Center, Ste. 1500 
San Francisco, CA  94111 
 
Re: Cilker Apartments, LLC v. Western National Construction, et al 
 Santa Clara County Superior Court Case No.: 1-13-CV-258281 
 Our File No.: 20300.3386.00 
 JAMS Reference No.: 1100079810 
 

WNC’S LETTER BRIEF REQUESTING LEAVE TO DESIGNATE 
EXPERT WITNESS PAUL HABIBI 

 
Dear Mr. Edwards: 
 
 Please allow this letter brief to serve as Defendant and Cross-Complainant Western National 
Construction’s (“WNC”) application for leave to designate a supplemental expert witness on the issues 
of economic damages, Paul Habibi.  Mr. Habibi’s proposed supplemental designation has been served 
on all counsel in advance of this application, and is attached hereto as Exhibit A.  This application is 
made pursuant to the provisions of Code of Civil Procedure section 2034.610, which provides the court 
discretion to permit any party to augment its expert witness list who timely participated in the initial 
exchange of expert witness information.  Specifically Code of Civil Procedure section 2034.610 
provides as follows:  
 

(a) On motion of any party who has engaged in a timely exchange of expert witness 
information, the court may grant leave to do either or both of the following: 
 

(1) Augment that party’s expert witness list and declaration by adding the name 
and address of any expert witness whom that party has subsequently retained. 
 
(2) Amend that party’s expert witness declaration with respect to the general 
substance of the testimony that an expert previously designated is expected to 
give. 
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(b) A motion under subdivision (a) shall be made at a sufficient time in advance of the 
time limit for the completion of discovery under Chapter 8 (commencing with Section 
2024.010) to permit the deposition of any expert to whom the motion relates to be 
taken within that time limit.  Under exceptional circumstances, the court may permit 
the motion to be made at a later time. 
 

(c) The motion shall be accompanied by a meet and confer declaration under 
Section 2016.040. 

 
(See Code of Civil Procedure section 2034.610.) 
 
 Here, WNC has recently retained expert witness Paul Habibi, a Certified Public Accountant, to 
address that testimony provided by Plaintiff’s CPA expert witness, Lucy H. Chung.   
 

The focus of the inquiry in evaluating this application is whether the proposed expert witness 
designation will visit unfair prejudice upon the opposing parties.  Specifically, will the proposed 
designation prejudice the opposing parties’ ability ability to take the deposition of a newly designated 
expert in advance of the expert discovery cutoff – 15 days before the scheduled trial date.  (See 
Barboni v. Tuomi (2012) 210 Cal.App.4th 340, 353: “The question is whether allowing the late expert 
designations, and the expert testimony, result[s] in a miscarriage of justice.”)  A party is not prejudiced 
simply because the new expert will give testimony adverse to that party.  Rather, the opposing party 
must make a showing of an inability to prepare to meet the adverse testimony at trial.  (See Dickison v. 
Howen (1990) 220 Cal.App.3d 1471, 1479.)   

 
Plaintiff simply cannot articulate any possible prejudice that would result from the designation 

of Mr. Habibi, as his deposition has already been placed within the master expert deposition schedule 
for June 15, 2016 – which is more than 15 days prior to the anticipated trial date.1  (See Code of Civil 
Procedure § 2024.030.)  Thus, as this application is timely made, and threatens no prejudice to 
Plaintiff (the only party understood to be resisting this application), good cause exists to grant the 
same.   
 

1. WNC Timely Participated In The Initial Exchange Of Expert Witness Information. 
 
The discovery in this action, including expert witness disclosure dates, is governed by the 

operative Case Management Order as amended.  Here, Case Management Order Number 2 established 
an initial expert witness exchange date of August 3, 2015, while Case Management Order Number 3, 
established a supplemental expert witness exchange date of December 4, 2015.  On or about August 3, 
2015, both the Plaintiff and WNC participated in the initial expert designation.  Notably, WNC 

                                                 
1 The trial date was confirmed to be “trailed” from the currently established June 13, 2016, congruent with the Special 
Master’s recommendation to the first full week of July at the hearing held on May 13, 2016.  The Court likewise confirmed 
that the trial date was being moved specifically to accommodate the expert witness deposition schedule established by the 
parties.   
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included its real estate valuation expert, Lee Bartholomew, within its initial expert designation.  
Mr. Bartholomew was designated to testify regarding “real estate valuation issues, including but not 
limited to diminution value, rental rates, occupancy rates, and the like.”  (See Exhibit B at p. 6.)  
Thereafter, on December 4, 2015, Plaintiff served a supplemental expert designation, wherein for the 
first time, Plaintiff designated two experts to testify regarding its economic damages claims: Lynn 
Sedway, a real property broker, and Lucy H. Chung, a Certified Public Accountant.  As WNC timely 
participated in this initial exchange of expert witness information in good faith, WNC may properly 
bring this application pursuant to Code of Civil Procedure section 2034.610 to augment its expert 
witness list. 
 

2. Plaintiff’s Disclosure Of The Scope Of Testimony Intended To Be Offered By Its 
Economic Damages Experts Is Improper And Could Potentially Prejudice WNC’s 
Ability To Respond To Same. 

 
Good cause exists to grant this application for three primary reasons:  

 
First, within its supplemental designation – notably after WNC had already disclosed all of its 

anticipated affirmative and responsive experts – Plaintiff designated two experts to testify regarding its 
alleged economic damages.  One is a property valuation expert (Lynn Sedway) – similar to WNC’s 
expert witness Lee Bartholomew – and the other is a Certified Public Accountant (Lucy H. Chung.)  
However, the declaration provided with Plaintiff’s supplemental designation is incredibly vague as to 
how the scope of testimony for these expert witnesses will differ.  Indeed, the language contained 
within the designation is as follows:  
 

Ms. Sedway is expected to provide testimony regarding causation and damages incurred 
and to be incurred and suffered by Plaintiff, standard practices and methodologies for 
determining and calculating economic losses arising from the construction defects and 
repairs at this and other apartment projects, as well as market research and analysis, 
damages analysis, economic and fiscal impact analysis, loss of rents, reasonably probable 
future loss of rents, concessions, rent credits, property management, relocation costs, 
vacancy and occupancy rates and the impact of repairs, real estate economics, 
comparable properties, historical and current market trends, and administrative labor. 
 

(See Exhibit C at p. 8.) 
 

Ms. Chung is expected to provide testimony regarding nature and amount of and 
causation for Plaintiffs economic losses and related damage.  This testimony will include 
financial losses incurred to date and to be incurred in the future including, but not limited 
to, out of pocket expenses, lost income, lost economic advantage and benefits, stigma, 
lost interest and all other economic losses including losses arising out of the interruption 
and/or elimination of tenant occupancy of the property, past repairs and future arising 
from defects alleged in the lawsuit.  Ms. Chung’s testimony will also address as needed 
market research and analysis, damages analysis, economic and fiscal impact analysis, lost 
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[sic] of rents and other income, reasonably probable future loss of rents, rent and other 
concessions, rent credits, property management fees, restart costs, re-lease costs, tenant 
relocation costs, and all other nature and character of expense and financial detriment 
suffered or to be suffered by Plaintiff. 
 

(See Exhibit C at p. 10.)   
 

Given the congruent designations, it is impossible to discern how the relative qualifications and 
certifications of these experts will distinguish their testimony and opinions.  Thus, in order to avoid 
potential unfair prejudice to WNC, WNC seeks to designate a Certified Public Accountant – Paul 
Habibi – who can respond to those areas of testimony which may fall uniquely within the purview of a 
Certified Public Accountant and outside the realm of a real estate broker or valuation expert (i.e. 
accounting issues, proper discount rates, tax treatment of income, expenses, capital improvements).  
Allowing both parties to present expert testimony from similarly qualified experts is supported by 
notions of fairness and the policy of the law to have all matters tried on their full merits. 
 

Plaintiff has already designated Lynn Sedway and Lucy H. Chung, in its Supplemental 
Disclosure of Expert Witnesses, to provide opinions regarding Plaintiff’s alleged economic losses and 
related damage.  Under the circumstances, where Plaintiffs did not disclose Ms. Chung’s retention 
until its December 4, 2015 supplemental expert exchange, Plaintiff cannot credibly claim that it has 
relied upon WNC’s lack of a CPA expert to its detriment.  Indeed, Plaintiff bears the burden of proof 
on its claims for economic damages, and is required to present the same scope of expert testimony on 
this issue at trial regardless of the designation of a counter-expert.  Mr. Habibi’s designation is 
virtually identical in scope to Ms. Chung’s and does not seek to materially alter the landscape of this 
dispute.  Rather, WNC seeks only to preserve its right to present both sides of the economic damages 
picture and defend itself from a multi-million dollar claim for damages.  
      

On the other hand, failing to grant this application would work potential unfair prejudice on 
WNC, depriving WNC of the ability to respond to certain opinions regarding economic damages, and 
methodologies for calculating the same.  Plaintiff’s efforts to resist this application are an overt 
attempt to maintain a perceived tactical advantage.  However, given the absolute lack of prejudice 
threatened by this supplemental designation, Plaintiff’s tactical positioning should not be indulged.  
Both Plaintiff and WNC should be permitted to proceed to trial on equal footing. 

 
Second, Plaintiffs decision to withhold the designation of its two economic damages expert 

witnesses until after the initial exchange of experts was improper.  Code of Civil Procedure section 
2034.280(a) provides that a supplemental expert witness exchange may only properly include those 
experts responsive to a category of expert testimony disclosed within an opposing party’s initial expert 
exchange.  Here, no party designated a CPA or other economic damages expert with the scope of 
testimony set forth in Plaintiff’s supplemental expert exchange.  Thus, as Lucy H. Chung was not 
responsive to any category of expert testimony within the initial exchange, and intends to testify 
regarding issues on which Plaintiff bears the exclusive burden of proof (damages), withholding this 
expert designation was improper.  (See Fairfax v. Lords (2006) 138 Cal.App.4th 1019, 1026-1027: 
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Expert witnesses withheld from initial designation to “wait and see” what experts would be designated 
held grounds for excluding the testimony of said experts.)  Rather than exercising its right to seek the 
exclusion of these improperly designated experts, WNC seeks the pragmatic solution of designating 
Mr. Habibi to respond to any issues raised by Ms. Chung that may fall outside the scope of Mr. 
Bartholomew’s areas of expertise.  This proposed solution ensures that all parties are permitted to put 
on evidence relevant to their claims and defenses and avoids potential unfair prejudice that could result 
from the categorical exclusion of this expert testimony for either party.   
 

Third, paramount to evaluating this application is whether Plaintiff will be prejudiced by the 
designation of Mr. Habibi.  Based upon the facts and circumstances here, no unfair prejudice is 
threatened by Mr. Habibi’s designation, even at this late stage in the proceedings.  Mr. Habibi has been 
made available for deposition in advance of the currently anticipated trial date.  His deposition is 
scheduled to take place within the current deposition schedule.   WNC has yet to receive Plaintiff’s 
own expert witness testimony on the issue of economic damages – thus, no unfair disadvantage is 
visited upon Plaintiff by Mr. Habibi’s designation or deposition as currently scheduled.  Indeed, 
Plaintiff will receive Mr. Habibi’s responsive expert opinions upon the same schedule as it would if 
Mr. Habibi had been designated within the initial expert designation.     
 

Likewise, Mr. Habibi’s expert witness file will be deposited in compliance with the timeframe 
currently directed by the Special Master as to all parties’ experts – 5 days in advance of his deposition.  
Given that the respective economic damage expert witness opinions and work product were not 
otherwise previously discoverable in this matter, the anticipated schedule for the production of 
Mr. Habibi’s file visits no prejudice on Plaintiff’s ability to prepare for trial on these issues.  As of the 
date of the submission of this brief, WNC has not received Ms. Chung’s expert witness file materials.  
Thus, WNC is afforded no unfair advantage by this proposed designation. 

  
3. WNC Properly Sought To Meet And Confer With Plaintiff In Good Faith 

Regarding The Supplemental Designation Of Mr.Habibi. 
 

On May 6, 2016, WNC’s counsel sent a letter – accompanied by the proposed supplemental 
designation – to Plaintiff’s counsel requesting a stipulation to permit Mr. Habibi’s designation.  To 
avoid any possible prejudice to Plaintiff, WNC offered to condition the supplemental designation upon 
Plaintiff being able to depose Mr. Habibi in advance of trial. (See Exhibit D.)   
 

At the expert deposition scheduling conference on May 9, 2016, Plaintiff’s counsel, Jon 
Zimmerman, indicated he would not stipulate to the supplemental designation under any 
circumstances.  This indication was followed by e-mail from Mr. Zimmerman to the Special Master – 
despite Mr. Habibi’s confirmed deposition availability for June 15, 2016 – requesting that Mr. Habibi 
be removed from the expert witness schedule.  Plaintiff’s categorical refusal to stipulate to 
Mr. Habibi’s designation and efforts to thwart the prompt scheduling of his deposition are 
unreasonable.  Plaintiff’s transparent desire to maintain a perceived advantage over WNC is 
insufficient to resist this application. 
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4. Conclusion. 
 

In light of all the foregoing, WNC respectfully requests that this application to augment its 
expert witness list to include Paul Habibi is granted.  Based upon the facts and circumstances of this 
action, WNC submits that granting this application is the only means to ensure a full and fair trial on 
the merits of Plaintiffs claims for economic damages. 
 
Sincerely, 
 
LORBER, GREENFIELD & POLITO, LLP 
 
 
 
Zachariah R. Tomlin 
 
ZRT/tam 
Enclosures 
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DECLARATION OF ZACHARIAH R. TOMLIN 
 

 I, ZACHARIAH R. TOMLIN, hereby declare as follows: 
  

1. I am an attorney duly licensed to practice law before the Courts of the State of 
California.  I am an associate attorney at the law firm of Lorber Greenfield & Polito, LLP, co-counsel 
of record for Defendant and Cross-Complainant Western National Construction, Inc.  I make this 
declaration based upon my own personal knowledge, my review of the relevant case documents 
maintained by my office and my predecessor’s counsel’s office in the normal course of business, and 
as to those matters stated on information and belief; I believe those matters to be true based upon the 
matters known to me.  If called as a witness in this matter, I could and would competently testify as 
follows:  

 
2. This matter was commenced by Plaintiff Cilker Apartments, LLC by the filing of a 

complaint on or about December 26, 2013.  Thereafter, this matter was deemed complex and assigned 
to Department 1 of the Santa Clara County Superior Court, the Honorable Peter Kirwan presiding.  
Bruce Edwards was appointed Special Master by the Court in this matter to preside over discovery and 
settlement matters.  The discovery, including expert witness disclosure dates, is governed by the 
operative Case Management Order as amended.   
 

3. The initial exchange of expert witnesses was scheduled for August 3, 2015, as set forth 
in Case Management Order Number 2.   
 

4. The supplemental exchange of expert witnesses was scheduled for December 4, 2015, 
as set forth in Case Management Order Number 3. 

  
5. On or about August 3, 2015, both the Plaintiff and WNC participated in the initial 

expert designation.  A true and correct copy of WNC’s initial expert exchange is attached hereto as 
Exhibit B (excluding the exhibits attached thereto). 
 

6. Thereafter, on December 4, 2015, Plaintiff served a supplemental expert designation.  A 
true and correct copy of Plaintiff’s supplemental expert exchange is attached hereto as Exhibit C.  
  

7. I prepared a proposed designation of Mr. Habibi as an expert witness.  A true and 
correct copy of this proposed designation, including Mr. Habibi’s CV, is attached hereto as Exhibit A.  
This designation was provided to all counsel on May 6, 2016.   
 
 

8. On May 6, 2016, I prepared a letter to Plaintiff’s counsel Jon Zimmerman, and copied 
all counsel on the same seeking to meet and confer regarding the designation of a responsive economic 
damages expert witness.  Within the same letter, WNC offered to condition any designation of 
Mr. Habibi upon Plaintiff’s ability to take Mr. Habibi’s deposition in advance of the trial date.  A true 
and correct copy of this letter (excluding the exhibit thereto which is attached to this declaration as 



LORBER, GREENFIELD & POLITO, LLP 
Bruce A. Edwards, Esq. 
Cilker Apartments, LLC v. Western National Construction, et al 
May 13, 2016 
Page 8 
 

SO. CALIFORNIA NO. CALIFORNIA ARIZONA NEW MEXICO WASHINGTON NEVADA COLORADO OREGON 

 
\\sanhost2\SharedStorage\JZG\Cilker\Correspondence\Letters\Edwards-HabibiLtrBrief-051316.doc 

Exhibit A) is attached hereto as Exhibit D.   
 

9. Concurrently with that letter, Mr. Habibi’s deposition availability was provided to all 
counsel in advance of the May 9, 2016 expert deposition scheduling conference with the Special 
Master.   
 

10. At the time of the May 9, 2016 expert deposition scheduling conference, Mr. Habibi’s 
deposition availability was confirmed and he was placed within the expert deposition schedule for his 
deposition to take place on June 15, 2016, more than 15 days in advance of the currently anticipated 
trial date.   
 

11. Plaintiff’s counsel indicated at the conference, and then later confirmed via e-mail that 
Plaintiff would not stipulate to permit WNC to designate Mr. Habibi under any circumstances, 
requiring the filing of this motion.  
  

12. Important to this motion is the fact that Plaintiff’s own economic damages experts will 
not be deposed until later this month, and WNC has not yet received any of their expert file 
information.  There is no tactical advantage afforded to WNC, nor prejudice visited upon Plaintiff as a 
result of the supplemental designation requested herein.    

 
I declare under penalty of perjury under the laws of the State of California that the foregoing is 

true and correct and of my own personal knowledge; as to those matters stated upon information and 
belief, I believe them to be true.  

 
Executed this 13th day of May 2016 at San Diego, California.   
 
 
 

______________________________________ 
                                                                                  Zachariah R. Tomlin, Declarant 
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