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March 17, 2016 
 
VIA U.S. MAIL & E-MAIL (JBZ@robinsonwood.com) 
 
Jon B. Zimmerman, Esq. 
ROBINSON & WOOD, INC. 
227 North First Street 
San Jose, CA 95113 
 
Re: Cilker Apartments, LLC v. Western National Construction, et al. 
 Our File Number:     19010 
 
Dear Mr. Zimmerman: 
 
The purpose of this letter is to meet and confer regarding Cilker Apartments, LLC’s (“Cilker”) 
responses to written discovery propounded by McLarand, Vasquez & Partners, Inc. (“MVP”).  
Specifically, certain responses to MVP’s Request for Production of Documents, Set One, Request 
for Admissions, Set One, Form Interrogatories, Set One, and Special Interrogatories, Set One, are 
lacking in substance.  As the case is currently in the expert discovery phase and the Mandatory 
Settlement Conference is set for the end of March, MVP requests that Cilker provide supplemental 
responses as soon as possible. 
 
SPECIAL INTERROGATORIES, SET ONE 
 
Special Interrogatory No. 16: 
  
 IDENTIFY all owners of Cilker Apartments, LLC, including ownership percentage of each. 
 
Cilker’s Response to Special Interrogatory No. 16: 
  
 Objection.  This interrogatory is vague.  Furthermore, this interrogatory is improper as it is 
not relevant to the subject matter of the dispute, nor is it reasonably calculated to lead to the 
discovery of admissible evidence.  Finally, this interrogatory is unduly burdensome, oppressive, and 
harassing. 
 Without waiving said objections, this Responding Party answers as follows: 
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 The information sought by Propounding Party is not relevant to the subject matter of the 
dispute.  It has been propounded only to harass and annoy Responding Party as the ownership 
structure of Responding Party is not relevant to this matter. 
  
Special Interrogatory No. 17: 
 
 IDENTIFY all owners of Cilker Orchards including ownership percentage of each. 
 
Cilker’s Response to Special Interrogatory No. 17: 
 
 Objection.  This interrogatory is vague.  Furthermore, this interrogatory is improper as it is 
not relevant to the subject matter of the dispute, nor is it reasonably calculated to lead to the 
discovery of admissible evidence.  Finally, this interrogatory is unduly burdensome, oppressive, and 
harassing. 
 Without waiving said objections, this Responding Party answers as follows: 
 The information sought by Propounding Party is not relevant to the subject matter of the 
dispute.  It has been propounded only to harass and annoy Responding Party 
 
Special Interrogatory No. 18: 
 
 IDENTIFY all owners of Cilker Orchards Management Company, including ownership 
percentage of each. 
 
Cilker’s Response to Special Interrogatory No. 18: 
 
 Objection.  This interrogatory is vague.  Furthermore, this interrogatory is improper as it is 
not relevant to the subject matter of the dispute, nor is it reasonably calculated to lead to the 
discovery of admissible evidence.  Finally, this interrogatory is unduly burdensome, oppressive, and 
harassing. 
 Without waiving said objections, this Responding Party answers as follows: 
 
 The information sought by Propounding Party is not relevant to the subject matter of the 
dispute.  It has been propounded only to harass and annoy Responding Party as the ownership 
structure of Responding Party is not relevant to this matter. 
 
Meet and Confer Re Special Interrogatory Nos. 16-18: 
  
Cilker’s objections are not well taken.  Courts have construed the discovery statutes broadly, so as to 
uphold the right to discovery wherever possible. Greyhound Corp. v. Superior Court (1961) 56 C2d 
355, 377-378.  Whether or not the information sought in this interrogatory is discoverable depends 



 
Jon B. Zimmerman, Esq. 
March 17, 2016 
Page 3 
 
 

19010 – M&C LTR TO ZIMMERMAN RE DISC RSPS (03-17-16) 

 

on whether such information is “relevant to the subject matter of the pending action” and whether it 
is “directly admissible or could reasonably lead to the discovery of admissible evidence.”  (Norton v. 
Superior Court (1994) 24 Cal.App.4th 1750, 1760.)  “Relevancy to the subject matter of the 
litigation is a much broader concept than relevancy to the precise issues presented by the pleadings.”  
(Ibid.)  “Information is ‘relevant to the subject matter’ if its discovery will tend to promote 
settlement or assist the party in preparing for trial.”  (Ibid [internal citations omitted.].)  “The 
possibility evidence otherwise admissible might be excluded at trial under Evidence Code section 
352 or some other evidentiary objection is not a relevant consideration for purposes of ruling on a 
discovery motion.”  (Id. at pp. 1760-61.)  “The statutory provisions must be liberally construed in 
favor of discovery and the courts must not extend the statutory limitations upon discovery beyond 
the limits expressed by the Legislature.”  (Irvington-Moore, Inc. v. Superior Court (1993) 14 
Cal.App.4th 733, 738-39.)  Cilker’s objections and response focuses on the question of relevancy, 
but it is not a question of relevancy, but one of discoverability.   
 
There are ongoing entity issues in this matter, including the contractual relationships, or lack thereof, 
between MVP, Cilker Orchards, Cilker, and Cilker Orchards Management Company (collectively 
the “Cilker Entities”).  The ownership structures of the Cilker Entities are relevant to MVP’s defense 
and preparation for both the upcoming Mandatory Settlement Conference and looming trial date.   
 
MVP requests that Cilker supplement its responses to Special Interrogatory Nos. 16-18. 
 
Special Interrogatory Nos. 26-27: 
 
No. 26 
 If YOUR response to Interrogatory No. 25 is in the affirmative, IDENTIFY all FACTS which 
support YOUR contention. 
 
No. 27 
 If YOUR response to Interrogatory No. 25 is in the affirmative, IDENTIFY all 
DOCUMENTS which support YOUR contention. 
 
Cilker’s Responses to Special Interrogatory Nos. 26-27: 
 
Cilker responded identically to both interrogatories: 
 
 Objection.  This interrogatory is vague, and ambiguous.  Responding Party further objects to 
this interrogatory as it seeks information protected from disclosure by the attorney work-product rule 
and the attorney-client privilege.  (See Nacht v. Lewis Architects, Inc. v. Superior Court (1996) 47 
Cal.App.4th 214.)  Responding Party also objects to this interrogatory because it calls for the 
premature disclosure of expert witness information. 
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Meet and Confer re Special Interrogatory Nos. 26-27: 
 
Special Interrogatory Nos. 25-27 act as a set of contention interrogatories.  Special Interrogatory No. 
25 first asks whether Cilker contends that the plans and specifications prepared by MVP lacked 
adequate slope at the podium slab at Building B of the Project.  Cilker responded in the affirmative 
to Special Interrogatory No. 25.  MVP then asks Cilker to identify all facts and all documents 
supporting its contention in Special Interrogatory No. 25.  These are standard contention 
interrogatories asked in order to gather information about MVP’s potential liability for and exposure 
to damages alleged by Cilker. 
 
Cilker objects to these interrogatories on the grounds that they seek information protected from 
disclosure by the attorney work-product rule and the attorney-client privilege.  Cilker has the burden 
of establishing facts that the information sought is subject to a claim of privilege.  Costco Wholesale 
Corp. v. Superior Court (2009) 47 Cal.4th 725, 733.  Cilker has failed to do so both with respect to 
its objection based on attorney client privilege and the work-product doctrine.  MVP is seeking the 
disclosure of facts related to its alleged liability for inadequate slope at the podium slab at Building 
B of the Project. 
  

Knowledge which is not otherwise privileged does not become so merely 
by being communicated to an attorney. Obviously, a client may be 
examined on deposition or at trial as to the facts of the case, whether or not 
he has communicated them to his attorney. While the privilege fully covers 
communications as such, it does not extend to subject matter otherwise 
unprivileged merely because that subject matter has been communicated to 
the attorney. Thus, “a litigant may not silence a witness by having him 
reveal his knowledge to the litigant's attorney....” 

 
Costco, supra, 47 Cal.4th at p. 735 [citing Greyhound Corp. v. Superior Court (1961) 56 Cal.2d 
355, 397 and D.I. Chadbourne, Inc. v. Superior Court (1964) 60 Cal.2d 723, 734.].) 
 
Protection is afforded to work-product “to preserve the rights of attorneys in the preparation of their 
cases and to prevent attorneys from taking advantage of the industry and creativity of opposing 
counsel.”  League of California Cities v. Superior Court (2015) 241 Cal.App.4th 976, 993 [citing 
Code of Civ. Proc. § 2018.020.].)  “The person claiming protection under the attorney work product 
doctrine bears the burden of proving the preliminary facts to show the doctrine applies.”  (Ibid.)  
Cilker makes no showing that the information requested is subject to work-product protection.  
There is no industry or creativity that MVP seeks to take advantage of—MVP seeks to gather 
information directly related to the claims and damages in this case by asking simple and direct 
interrogatories.  There is no merit to the objection based on work product.  There are no 
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“impressions, conclusions, opinions, or legal research or theories” (Ibid) at issue in providing a non-
evasive and straightforward response to this interrogatory. 
 
These contention interrogatories seeking facts are the proper subject of discovery and are not 
susceptible to the objections raised by Cilker, including the objections based on attorney-client 
privilege and work-product doctrine.  (Burke v. Superior Court of Sacramento County (1969) 71 
Cal.2d 276.) 
 
MVP requests that Cilker supplement its responses to Special Interrogatory Nos. 26-27. 
 
REQUEST FOR ADMISSIONS, SET ONE 
 
Request for Admission No. 6: 
 
 Admit that Cilker Orchards is a sole proprietorship owned by William Cilker, Sr. 
 
Cilker’s Response to Request for Admission No. 6: 
 
 Objection.  This request is vague and ambiguous as to time, but as phrased this appears to be 
requesting the current time.  It is further vague as to the term “sole proprietorship” as it is not 
defined herein.  Moreover, this request improperly seeks a legal conclusion.  Finally, this request 
seeks information that is irrelevant to the subject matter of the dispute and is not reasonably 
calculated to lead to the discovery of admissible evidence. 
 
 Without waiving these objections, Responding Party answers as follows: 
 
 Deny as phrased. 
 
Meet and Confer re Request for Admission No. 6: 
 
Cilker’s objections are not well taken.  Courts have construed the discovery statutes broadly, so as to 
uphold the right to discovery wherever possible. Greyhound Corp. v. Superior Court (1961) 56 C2d 
355, 377-378.  Whether or not the information sought in this interrogatory is discoverable depends 
on whether such information is “relevant to the subject matter of the pending action” and whether it 
is “directly admissible or could reasonably lead to the discovery of admissible evidence.”  (Norton v. 
Superior Court (1994) 24 Cal.App.4th 1750, 1760.)  “Relevancy to the subject matter of the 
litigation is a much broader concept than relevancy to the precise issues presented by the pleadings.”  
(Ibid.)  “Information is ‘relevant to the subject matter’ if its discovery will tend to promote 
settlement or assist the party in preparing for trial.”  (Ibid [internal citations omitted.].)  “The 
possibility evidence otherwise admissible might be excluded at trial under Evidence Code section 
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352 or some other evidentiary objection is not a relevant consideration for purposes of ruling on a 
discovery motion.”  (Id. at pp. 1760-61.)  “The statutory provisions must be liberally construed in 
favor of discovery and the courts must not extend the statutory limitations upon discovery beyond 
the limits expressed by the Legislature.”  (Irvington-Moore, Inc. v. Superior Court (1993) 14 
Cal.App.4th 733, 738-39.)  Cilker’s objections and response focuses on the question of relevancy, 
but it is not a question of relevancy, but one of discoverability. 
 
As MVP contracted with Cilker Orchards to provide services to the One Pearl Place project, the 
corporate structure of Cilker Orchards is relevant to MVP’s defense of Cilker’s claims relating to 
MVP’s services at the One Pearl Place project. 
 
Further, Cilker objects to the interrogatory in that it calls for a legal conclusion.  Cilker may not, by 
simply asserting that the requests put to him call for conclusions of law, successfully object to them.  
Lieb v. Superior Court In and For Orange County (1962) 199 Cal.App.2d 364, 368.   
  
 [C]laims of ambiguity, calling for opinion and conclusion, . . . , were . . . found to be 
 untenable. The reasons set forth . . . for holding such objections unsound when 
 applied to other discovery procedures, are peculiarly applicable to requests for 
 admissions. Most of the other discovery procedures are aimed primarily at assisting 
 counsel to prepare for trial. Requests for admissions, on the other hand, are primarily 
 aimed at setting at rest a triable issue so that it will not have to be tried. Thus, such 
 requests, in a most definite manner, are aimed at expediting the trial. For this reason, 
 the fact that the request is for the admission of a controversial matter, or one involving 
 complex facts, or calls for an opinion, is of no moment. If the litigant is able to make 
 the admission, the time for making it is during discovery procedures, and not at the 
 trial. 
 
Ibid.  The fact that Cilker does not want to admit the legal ownership structure of Cilker Orchards is 
of no moment.  If Cilker is able to make the admission, it must make it during discovery.  
 
For the above reasons, MVP requests that Cilker provide supplemental responses to Request for 
Admission No. 6. 
  
Request for Admission No. 13: 
 
 Admit that YOU received a copy of the Specifications (“PROJECT MANUAL for the 
Construction of One Pearl Place”) for the PROJECT. 
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Cilker’s Response to Request for Admission No. 13: 
 
 Objection.  This request is vague and ambiguous as the specific document referred to in the 
Request is not specified by date or bates number. 
 
 Without waiving said objections, this Responding Party answers as follows: 
 
 Responding Party cannot admit or deny this Request as phrased because it is not clear what 
document or documents it is being asked to admit that it did or did not receive and are specifically 
being referred to in the Request.  Propounding Party does not refer to any bates numbers for the 
document, no document date, edit date or other designations which are required to understand which 
document or documents are being referred to in the Request.  As such, Responding Party is required 
to speculate what document or series of documents are being referred to, which it declines to do. 
 
Meet and Confer re Request for Admission No. 13: 
 
The documents referred to in the request were produced by MVP as Bates numbered pages 
MVP003149 through MVP003887, inclusive. 
 
MVP requests that Cilker provide a supplemental response to Request for Admission No. 13. 
 
Request for Admission No. 34: 
 
 Admit that YOU had received a Temporary Certificate of Occupancy for Building A prior to 
September 6, 2003. 
 
Cilker’s Response to Request for Admission No. 34: 
 
 Objection.  This request is vague and ambiguous.  It is further vague as to the term “received” 
as it is not defined herein. 
 
Meet and Confer re Request for Admission No. 34: 
 
Cilker’s objections are not well taken.  There are documents that have been produced in this 
litigation that establish as true that a Temporary Certificate of Occupancy for Building A was 
received by Cilker prior to September 6, 2003.  A party responding to a Request for Admission has a 
duty to make a reasonable investigation of the facts prior to responding.  Cilker provides no 
evidence that any reasonable investigation was made in responding to Request for Admission No. 
34. 
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Where certain facts exist which the responding party does not intend to contest at trial, the proper 
time to admit and permit those facts to be established is during pretrial discovery.  Burke v. Superior 
Court (1969) 71 Cal.2d 276, 282.  Further, Code of Civil Procedure section 2033, subdivision (o) 
provides in part: “If a party fails to admit the ... truth of any matter when requested to do so under 
this section, and if the party requesting that admission thereafter proves the ... truth of that matter, 
the party requesting the admission may move the court for an order requiring the party to whom the 
request was directed to pay the reasonable expenses incurred in making that proof, including 
reasonable attorney's fees.”  Cilker knows that Request for Admission No. 34 is true, and the time to 
admit this fact is during the pre-trial discovery phase, not during trial. 
 
MVP requests that Cilker provide a supplemental response to Request for Admission No. 34. 
 
REQUEST FOR PRODUCTION OF DOCUMENTS, SET ONE 
 
Request for Production of Document Nos. 1-3: 
 
No. 1 
 
 All DOCUMENTS RELATED TO the ownership of CILKER APARTMENTS, LLC. 
 
 
No. 2 
 
 All DOCUMENTS RELATED TO the ownership of CILKER ORCHARDS. 
 
No. 3 
 
 All DOCUMENTS RELATED TO the ownership of CILKER ORCHARDS 
MANAGEMENT COMPANY. 
 
Cilker’s Response to Request for Production of Documents Nos. 1-3: 
 
 Cilker responded identically to Request for Production of Documents Nos. 1-3: 
 
 Objection.  This request is overly broad, vague and ambiguous.  It is further vague as to the 
term “ownership” as it is not defined herein.  Finally, this request is not relevant to the subject 
matter of the dispute and it is not likely to lead to the discovery of admissible evidence. 
 
 Without waiving said objections, this Responding Party answers as follows: 
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 This request seeks documents that have no bearing on the subject matter of the dispute.  
Accordingly, no production regarding this request will be provided. 
 
Meet and Confer re Request for Production of Documents Nos. 1-3: 
 
Cilker’s objections are not well taken.  Whether or not the information sought in these 
interrogatories is discoverable depends on whether such information is “relevant to the subject 
matter of the pending action” and whether it is “directly admissible or could reasonably lead to the 
discovery of admissible evidence.”  (Norton v. Superior Court (1994) 24 Cal.App.4th 1750, 1760.)  
“Relevancy to the subject matter of the litigation is a much broader concept than relevancy to the 
precise issues presented by the pleadings.”  (Ibid.)  “Information is ‘relevant to the subject matter’ if 
its discovery will tend to promote settlement or assist the party in preparing for trial.”  (Ibid [internal 
citations omitted.].)  “The possibility evidence otherwise admissible might be excluded at trial under 
Evidence Code section 352 or some other evidentiary objection is not a relevant consideration for 
purposes of ruling on a discovery motion.”  (Id. at pp. 1760-61.)  “The statutory provisions must be 
liberally construed in favor of discovery and the courts must not extend the statutory limitations 
upon discovery beyond the limits expressed by the Legislature.”  (Irvington-Moore, Inc. v. Superior 
Court (1993) 14 Cal.App.4th 733, 738-39.)  Cilker’s objections and response focuses on the 
question of relevancy, but it is not a question of relevancy, but one of discoverability. 
 
There are ongoing entity issues in this matter, including the contractual relationships, or lack thereof, 
between MVP, Cilker Orchards, Cilker, and Cilker Orchards Management Company (collectively 
the “Cilker Entities”).  The ownership structures of the Cilker Entities are relevant to MVP’s defense 
and preparation for both the upcoming Mandatory Settlement Conference and looming trial date.   
 
MVP requests that Cilker supplement its responses to Request for Production of Documents Nos.1-
3. 
 
Very truly yours, 
 
COLLINS COLLINS MUIR + STEWART LLP 
 
 
 
 
SJM:SBL:pak 


