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1851 EAST FIRST STREET, 10

TH
 FLOOR, SANTA ANA, CALIFORNIA 92705-4052 

p. 714.918.7000    fx. 714.918.6996    www.greenhall.com    gh@greenhall.com 

 Samuel M. Danskin, Partner 

sdanskin@greenhall.com 

 

NORTHERN CALIFORNIA  SOUTHERN CALIFORNIA 

February 12, 2016 

VIA E-MAIL 

 

Bruce A. Edwards, Esq. 

Special Master 

JAMS 

Two Embarcadero Center, Suite 1500 

San Francisco, CA 94111 

 

E-Mail: bedwards@jamsadr.com 

 

Re: Cilker Apartments, LLC v. Western National Construction, et al. 

Our File No.: 2120.188 

 

Dear Mr. Edwards: 

Please accept this letter as Western National Construction's ("WNC") motion for an order 

as follows: 

1. Permitting WNC to amend its expert designation, and 

2. Continuing the trial date for at least 120 days. 

We have reserved a telephonic hearing on this motion with you for February 23, 2016 at 

5:00 p.m. 

Factual Background 

WNC previously served timely designations of various experts in this matter.  In 

particular, WNC's original expert designation designated several experts, including David Dahlin 

of West Coast Restoration Contractors, Inc.  Mr. Dahlin was designated to testify as follows: 

Mr. Dahlin will testify regarding all issues of standards of care, 

liability, causation, damages, allocation of responsibility, costs, 

and repairs for the alleged defects and damages at issue in this 

proceeding, with a focus on cost of repair issues as well as the 

custom and practice of contractors, owners, and construction 

managers with respect to the development, construction, and repair 

of the One Pearl Project. 
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Mr. Dahlin is WNC's cost of repair expert and he is a critical witness for WNC in its 

defense of this litigation.  Furthermore, his work and opinions necessarily impact the opinions 

currently being developed by WNC's other experts. 

Unfortunately, counsel for WNC was just informed last week that Mr. Dahlin has a very 

serious medical issue.  He is currently undergoing treatment including a surgical procedure and 

is expected to be recovering and seeking further analysis and treatment of his condition for at 

least another 30 days, during which he has been instructed not to work.  Furthermore, given his 

condition and anticipated treatment, it is quite possible that he will not be able to perform any 

significant work on this matter for an extended period of time. 

As a result of Mr. Dahlin's medical condition and treatment, WNC has been forced to 

retain an expert to take his place.  WNC requests that it be allowed to amend its expert 

designation to substitute another expert in Mr. Dahlin's place. 

There is Good Cause to Grant WNC's Motion 

Good cause exists both to allow WNC to amend its expert designation and to continue the 

trial date.  WNC's defense of this litigation would be seriously impaired if relief is not granted.  

WNC would be extremely prejudiced if it is not permitted to amend its expert designation to 

designate a new expert in Mr. Dahlin's place.  Furthermore, without a trial continuance, WNC's 

new expert will not have adequate time to investigate the very serious claims in this litigation 

and to develop his own opinions relating to the cost of repair.  This in turn will hamstring WNC's 

other experts, who were relying in part on Mr. Dahlin's opinions in formulating and finalizing 

their own opinions. 

WNC's request to amend its expert witness designation is permitted pursuant to Code of 

Civil Procedure section 2034.610.  That statute permits a party who has timely designated its 

experts to augment its expert witness declaration by way of a timely motion.  Here, the 

requirements of the statute are met.  WNC's augmented expert witness designation and 

declaration can be served by February 29, 2016, well before the time contemplated for the parties 

to conduct the new expert's deposition. 

WNC's request for a continuance of trial is supported by California Rule of Court 

3.1332(c), which permits trial continuances on a showing of "good cause."  The motion to 

continue must be made as soon as reasonably practical once the necessity for the continuance is 

discovered.  CRC 3.1332(b). 

Clearly, good cause for such a continuance exists here.  The "good cause" requirement 

may be satisfied due to the unavailability of an essential lay or expert witness because of death, 

illness or other excusable circumstances.  CRC 3.1332(c)(1); People vs. Busick (1968) 259 
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Cal.App.2d 744, 749 (absence of a material witness is ground upon which trial may be 

postponed); Winkler vs. Winkler (1942) 54 Cal.App.2d 398, 404 (finding abuse of discretion 

where trial court denied a continuance where a material witness was unavailable). 

Obviously, Mr. Dahlin is not simply an expert witness; he is absolutely critical to WNC's 

defense.  Mr. Dahlin was anticipated to address plaintiff's claimed cost of repair, which will no 

doubt form the vast majority of plaintiff's claimed damages in this case.  Without a cost of repair 

expert, WNC's defense would be unfairly prejudiced. 

On the other hand, allowing WNC to designate a replacement cost of repair expert will 

cause no prejudice to any of the other parties in the case.  Expert depositions have not yet 

commenced, and WNC's experts are not yet required to deposit their respective files.  If a trial 

continuance is granted, it is likely that all expert depositions would be postponed accordingly, 

allowing all parties sufficient time to prepare for the testimony of WNC's newly retained expert. 

Proposed Order 

I attempted to meet and confer telephonically with Plaintiff's counsel today, but Mr. 

Zimmerman is out in deposition and my voice mail message to Mr. Cohen has not been returned.  

Given the past opposition of Plaintiff's counsel to requests for trial continuance and to other 

parties' attempts to designate expert witnesses beyond the CMO cut-off, we anticipate that 

similar opposition will be raised with respect to WNC's request here.  Nevertheless, WNC has 

shown good cause here for the relief requested.  Accordingly, WNC hereby respectfully requests 

an order as follows: 

1. WNC shall be permitted to serve an amended expert designation no later than 

February 29, 2016 in order to name a single additional expert to address cost of repair issues. 

2. Trial in this matter will be continued to a date at least 120 days after June 13, 

2016.  The parties are ordered to meet and confer regarding an amended expert deposition 

schedule and CMO timeline. 

Thank you for your consideration of WNC's request. 

 Sincerely, 

 
Samuel M. Danskin 

 

SMD:se 

cc: All Counsel 


