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1851 EAST FIRST STREET, 10

TH
 FLOOR, SANTA ANA, CALIFORNIA 92705-4052 

p. 714.918.7000    fx. 714.918.6996    www.greenhall.com    gh@greenhall.com 

 Michael A. Erlinger, Of Counsel 

merlinger@greenhall.com 

 

NORTHERN CALIFORNIA  SOUTHERN CALIFORNIA 

October 16, 2015 

VIA E-MAIL 

 

Bruce A. Edwards, Esq. 

Special Master 

JAMS 

Two Embarcadero Center, Suite 1500 

San Francisco, CA 94111 

 

E-Mail: bedwards@jamsadr.com 

 

Re: Cilker Apartments, LLC v. Western National Construction, et al. 

Our File No.: 2120.188 

 

Dear Mr. Edwards: 

 I write to join Jon Zimmerman’s October 9, 2015 correspondence requesting a discovery 

order directing the parties to fully comply with the CMO discovery obligations.   

 

In addition, I ask that the order specifically direct Plaintiff Cilker Apartments LLC to: 

 

(1) produce all documents which are responsive to the requirements of CMO 

Paragraph 7;
1
  

 

(2) produce an index of its documents produced to date;
2
 and  

 

(3) produce  a privilege log which complies with CMO Paragraph 7(c)(ii), and 

identifies each document which Plaintiff has redacted or refrained from 

producing on the basis of an applicable privilege.
3
 

                                              
1
 Pursuant to Paragraph 7 of the CMO, all parties were to produced responsive, non-privileged documents 

in accordance with the relevant categories identified in the CMO and its exhibits. 

2
 Paragraph 7(c)(i) of the CMO requires that each party serve a "Notice of Compliance attaching an index 

of documents deposited . . . ." 
3
 Paragraph 7(c)(ii) of the CMO further requires that "[a]ny Party withholding any document(s) on grounds 

of privilege or other protection shall deposit in the Document Depository and serve upon all parties a log listing the 

author, all recipients ,the date, a description of the document(s), and the privilege claimed." 



 

 

Bruce A. Edwards, Esq. 

October 16, 2015 
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Despite the requirements of the CMO and Western’s prior meet and confer attempts,
4
 

Plaintiff has not produced a privilege log in this matter and has not produced an index 

concerning its deposited documents. 

 

Perhaps most importantly, Plaintiff has also failed to produce relevant, responsive, non-

privileged documents in this action.  For example, during his deposition in this matter, Carl 

Cilker testified that certain relevant documents were retained on Plaintiff's computers and had 

not been produced.  Mr. Cilker testified that copies of Woodmont monthly management reports 

were "digitally" maintained on Plaintiff's servers.  See Cilker Dep. 219:25-220:9, June 22, 2015.  

No such reports were produced in any of Plaintiff's productions to date.  In addition, Mr. Cilker 

made reference to the existence of emails (see e.g., Cilker Dep., 115:13-117:8, June 10, 2015) 

and contracts (see i.d., at 97:20-24) that have not been produced by Plaintiff.   

 

With regard to the litigation timeline, we echo Plaintiff’s contention that certain CMO 

timeline dates are stale and need to be revised in acknowledgement of the realties of this 

litigation.  As you are aware, and as confirmed by Mr. Zimmerman’s correspondence, there 

remains a significant amount of percipient discovery to be conducted in this matter.  Coupled 

with the extensive and voluminous expert discovery which necessarily accompanies a case of 

this size, scope and complexity, and to ensure the greatest chance of success for a third and final 

mediation session, the February 1, 2016 trial date is not viable. 

 

Accordingly, we respectfully request your recommendation for an order continuing the 

trial date approximately 75 days and adopting the attached timeline.   

 

 Sincerely, 

 
Michael A. Erlinger 

 

MAE:se 

 

cc: All Counsel (via SCSC Electronic Service) 

  

  

                                              
4
 Attached is a true and correct copy of Western’s meet and confer correspondence to Mr. Zimmerman 

concerning Plaintiff’s failure to comply with the CMO. 
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Case Agenda Deadlines 

Initial Deposit of Documents (Exhibits B 
and C) with Verified Notice of Same 

Within 45 days from entry of CMO or initial 
appearance of Responding Party 

Deposit of Statement of Work and Statement 
of Insurance (Exhibits D and E) 

Within 45 days from entry of CMO or initial 
appearance of Responding Party 

Last day to supplement document deposit  Within 30 days following discovery of 
additional documents 

Supplemental Expert Witness Designations October 30, 2015 

Meet and Confer Re: Expert Witness 
Deposition Schedule 

November 13, 2015 

Deposit of Expert Information 7 business days prior to expert’s deposition 

Expert Depositions Begin December 14, 2015 

Last Day for Hearing of Any MSJ or MSA January 15, 2016 

Third Mediation Session Two Days, TBD, on or About February 19 and 
20, 2016  

Mandatory Settlement Conference  One Day, TBD, During the Week of March 28, 
2016 

Trial Readiness Conference TBD 

Trial Date On or After April 18, 2016 
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August 6, 2015 

VIA EMAIL 

 

Jon B. Zimmerman, Esq. 

Robinson & Wood, Inc 

227 N. 1st Street 

San Jose, CA  95113 

 

 

Re: Cilker Apartments, LLC v. Western National Construction, et al. 

Our File No.: 2120.188 

 

Dear Jon: 

 Please accept this as Western National Construction's meet and confer 

correspondence regarding your client's failure to fully comply with the discovery 

obligations imposed by the February 2, 2015 Case Management Order ("CMO") in this 

matter. 

 

 Pursuant to Paragraph 7 of the CMO, all parties were to produced responsive, non-

privileged documents in accordance with the relevant categories identified in the CMO 

and its exhibits.  Paragraph 7(c)(ii) of the CMO further requires that "[a]ny Party 

withholding any document(s) on grounds of privilege or other protection shall deposit in 

the Document Depository and serve upon all parties a log listing the author, all recipients 

,the date, a description of the document(s), and the privilege claimed." 

 

 To date, Plaintiff has not produced a privilege log in this matter.  To the extent that 

Plaintiff is withholding the disclosure and production of any documents (or any portion 

of any document) on the basis of an asserted privilege, Western requests that Plaintiff 

produced its privilege log in accordance with Paragraph 7(c)(ii) of the CMO. 

 

 In addition, it is unclear whether Plaintiff has conducted a sufficient and 

appropriate search of the documents within its possession and control.  It appears that 

Plaintiff has failed to produce at least some relevant, non-privileged documents which are 

responsive to the CMO production obligations.  For example, during his recent deposition 



 

 
Jon B. Zimmerman, Esq. 

Robinson & Wood, Inc 

August 6, 2015 
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in this matter, Carl Cilker testified that certain relevant documents were retained on 

Plaintiff's computers and had not been produced.  Mr. Cilker testified that copies of 

Woodmont monthly management reports were "digitally" maintained on Plaintiff's 

servers.  See Cilker Dep. 219:25-220:9, June 22, 2015.  No such reports were produced in 

any of Plaintiff's productions to date.  In addition, Mr. Cilker made reference to the 

existence of emails (see e.g., Cilker Dep., 115:13-117:8, June 10, 2015) and contracts 

(see i.d., at 97:20-24) that have not been produced to date.  The absence of the contracts 

between Cilker and its consultants and design professionals is particularly odd in light of  

Plaintiff's retention of handwritten correspondence and communications with these and 

other parties. 

 

 We ask that Plaintiff conduct a thorough and complete search for relevant 

documents and produce those which are responsive to the CMO discovery obligations.  

Of course, to the extent that any aspect of those discovered documents is privileged, we 

ask that Plaintiff produce the privilege log requested above.  Further, we ask that Plaintiff 

produce an executed verification in accordance with Paragraph (7)(c)(vii) of the CMO. 

 

 These documents are long overdue.  Plaintiff's privilege log and verification were 

due within forty-five days of the Court's entry of the February 2, 2015.  Accordingly, we 

ask that Plaintiff produce its privilege log and verification on or before August 17, 2015. 

 

 As part of this meet and confer process, we would be happy to further discuss the 

matter in a conference call that is convenient for your schedule.  Please advise regarding 

your available days and times during the week of August 10, 2015 and we will calendar a 

call accordingly.  I thank you for your attention to this matter. 
 

 

 Sincerely, 

 
Michael A. Erlinger 

 

 

cc: Samuel M. Danskin, Esq. 


