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Michael T. Fife
805.882.1453 tel 
805.965.4333 fax 
mfife@bhfs.com 

September 4, 2009 

 

VIA POSTING TO COURT’S WEBSITE 

Whitney G. McDonald 
Richards Watson Gershon 
355 South Grand Avenue, 40th Floor 
Los Angeles, CA  90071-3101 
 
 
RE: Public Water Suppliers’ Motion to Transfer and Consolidate for All Purposes 
 Antelope Valley Groundwater Cases, JCCP No. 4408 

Dear Ms. McDonald: 

This letter contains initial comments responsive to your August 26, 2009 letter transmitting a matrix 
listing all pleadings proposed to be consolidated pursuant to your pending Motion to Transfer and 
Consolidate for All Purposes (“Motion”), and the chart depicting your proposed alignment of parties in 
the event of consolidation.  These comments are submitted on behalf of our clients, the Antelope Valley 
Groundwater Agreement Association (“AGWA”), as well as Service Rock Products Corporation, Sheep 
Creek Water Company, the Antelope Valley United Mutual Group, U.S. Borax, Inc., Bolthouse 
Properties, Inc., Wm. Bolthouse Farms, Inc., Diamond Farming Company, Crystal Organic Farms, 
Grimmway Enterprises, Inc., and Lapis Land Company, LLC.   

In general, we believe that the chart you have provided is more a statement of the problem with the 
state of the pleadings than it is a potential solution to that problem.  The multiple criss-crossing arrows 
are essentially metaphors that stand in the place of an actual explanation of the nature of the claims 
made between the identified party groups and more than anything highlight the fact that no one 
understands these relationships enough to be able to explain them in words.  In addition, and of 
fundamental importance, please note that in your chart there are no arrows directed to the landowner 
classes—this poses a jurisdictional problem that has to be fixed.  That is, the water purveyors cannot 
pursue a comprehensive adjudication under your proposal because none of the claims against all 
landowners will, or even can be, adjudicated.   

 

Consolidation Is Not Possible 

At the outset, we wish to make clear that we do not believe consolidation to be within the Court’s 
powers in this case.  (See August 3, 2009 Cross-Defendants’ Opposition to Motion to Transfer and 
Consolidate for All Purposes.)  These comments are submitted nonetheless, in the event the Court 
finds differently. 

 



Whitney G. McDonald 
September 4, 2009 
Page 2 

The Proposal Is Incomplete 

The proposed Alignment of Parties does not appear to propose any situation that is different than the 
status quo.  The proposal shows the Public Water Suppliers as a complainant or cross-complainant vis-
à-vis other parties (omitted is what should be shown as a pending defendant class of overliers as plead 
in the cross-complaint), but all the other parties are not properly defendants or cross-defendants to a 
common complaint or cross-complaint.  Again, the proposed Alignment of Parties does not appear to 
pose a solution, but rather a restatement of the problem. 

Furthermore, the matrix listing the pleadings proposed to be consolidated does not contain sufficient 
information to allow us to properly evaluate the proposal.  It is incomplete in terms of the following: 

• It is not clear that the matrix lists all of the parties to each complaint or cross-complaint. 

• The matrix does not allow us to determine who has been served, who has answered, and 
who has been dismissed from the actions proposed to be consolidated. 

• Where a party has been dismissed from a particular complaint, it cannot be determined 
why the party was dismissed, whether the party was subsequently made party to these 
cases through a separate complaint or whether the party must be brought back into the 
cases as an indispensable party1. 

• The matrix does not allow us to determine which parties are represented by which 
attorneys.  The Court should not consolidate cases if the alignment of parties will result in a 
conflict.   

• Finally, while the matrix purports to provide information as to the entities that are party to 
each of the complaints or cross-complaints listed, the matrix is entirely without any 
information as to the causes of action within those complaints that the Public Water 
Suppliers believe include sufficient common questions of law and fact as to allow their 
consolidation.  (Code Civ. Proc., § 1048, subd. (a).)  We believe that this is due to the fact 
that any such information will clearly bring to light the disparate nature of those causes of 
action.  Included with this letter as Attachment “A” is a Comparison of Pleadings that 
describes the various causes of action in a selection of the major complaints and cross-
complaints.  As this comparison demonstrates, the causes of action are disparate and 
therefore not amenable to consolidation. 

McCarran Amendment Concerns Remain 

We recognize, and expect you do as well, that the presence of the United States and the McCarran 
Amendment require that an adjudication be comprehensive in order for the federal government to waive 
its sovereign immunity and consent to inclusion in this case.  However, as described above, the Public 
Water Suppliers’ proposal will not result in a comprehensive adjudication.  Rather, the proposed 
alignment merely shows the manner in which all parties are presently situated – as parties to a hodge-
podge of varying actions.  To address this, we have three alternative proposals that we believe are the 
only available avenues remaining. 

                                                      
1 At present, we have not seen sufficient evidence in this case to be convinced that all necessary 
parties have been made party to one of the various actions in this case.  For that reason, simply 
consolidating the existing actions (even in the absence of the other issues identified herein) will not 
render these cases as a comprehensive adjudication.   
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Alternative Proposals 

Included with this letter as Attachment “B” is a chart demonstrating how all parties can be made party to 
a common pleading.  Based on the wide scope of causes of action included in the Public Water 
Suppliers’ First Amended Cross-Complaint, and the large number of parties that are already parties to 
it, the Public Water Suppliers need only complete the process of certifying and forming the defendant 
class that has been sued, or bring the Willis and Wood classes into that particular action as cross-
defendants.  Proceeding in this fashion should address the McCarran Amendment concerns underlying 
the Public Water Suppliers’ Motion.  Otherwise, we submit that the adjudication would need to be 
dismissed. 

In other words, we see only three viable approaches: (1) complete the process of forming the defendant 
class, (2) take whatever steps are necessary to add the Willis and Wood classes as cross defendants 
to the purveyor first amended cross-complaint, or (3) dismiss the cross complaint.  

 

Sincerely, 
 

 
Michael T. Fife 
BROWNSTEIN, HYATT, FARBER, SCHRECK, LLP 
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PROOF OF SERVICE   

 

PROOF OF SERVICE 
 
 

STATE OF CALIFORNIA,  
COUNTY OF SANTA BARBARA  

 
 

 I am employed in the County of Santa Barbara, State of California.  I am over the age of 18 
and not a party to the within action; my business address is: 21 E. Carrillo Street, Santa Barbara, 
California  93101. 
 
 On September 4, 2009, I served the foregoing document described as: 
 

LETTER TO WHITNEY G. McDONALD RE: PUBLIC WATER 
SUPPLIERS’ MOTION TO TRANSFER AND CONSOLIDATE  

FOR ALL PURPOSES  
 

 on the interested parties in this action. 
 
  By posting it on the website at 4:15 p.m. on September 4, 2009.   
  This posting was reported as complete and without error. 
 

 (STATE)  I declare under penalty of perjury under the laws of the State of California 
that the above is true and correct.   

 
 Executed in Santa Barbara, California, on September 4, 2009.   
 
 
 
 
 
 
 
 
 
____MARIA KLACHKO-BLAIR  _______ ________________//S//___________________  
             TYPE OR PRINT NAME                     SIGNATURE 
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